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EXECUTIVE SUMMARY: 
California Water Code Section I 0910 and Section 15155(b) of the guidelines for California's Environmental 
Quality Act require a water utility to prepare a water supply assessment ("Assessment") for any development 
project that among other criteria, includes more than 500 dwelling units, 500,000 square feet of retail space, 
250,000 square feet of office space or employs more than I ,000 people, or would have a projected water 
demand equivalent to, or greater than, a 500 dwelling tmit development. A 500 dwelling unit development is 
projected to require approximately 165 acre-feet of water per year. 

The 49ers Stadium, LLC ("applicant") submitted an application to develop a sports stadium complex located 
on 22 acres at the southwest corner of the intersection of Tasman Drive and Centennial Boulevard (Project). 
The applicant subsequently requested an Assessment on September 26, 2008. Because water demand is 
potentially greater than 165 acre-feet, City staff is required to prepare this Assessment and bring it to Cmmcil 
for the Council's approval, denial, or other direction. The Assessment estimates the water demand to be 
157.4 acre-feet per year for the Project. 

A water utility has ninety days to respond to a water supply assessment request. The response deadline can 
be extended by an additional 30 days if that time is required to prepare the assessment. An amended request 
was submitted on January 23, 2009 by the applicant for this Project, therefore restarting the ninety day 
requirement to respond to the water supply assessment request. 

The Assessment requires an analysis of the utility's current and futme water supplies as well as the current 
and projected water demands in the utility's service area. The Assessment must include a determination as 
to whether additional water supplies are necessary or if sufficient water supplies exist for the proposed 
development project. The law also requires that the water utility's governing body approve water supply 
assessments. The City Cmmcil is the governing body for the City's Water Utility. 

City staff prepared an Assessment for the proposed development. The Assessment provides a detailed 
analysis of the amount of water necessary to meet the needs of the proposed development and the City's 
ability to supply that amount of water. Although the projected water demand for the Project is under the 165 
acre-foot water demand threshold for requiring an Assessment, the estimated water demand for the Project is 
only I 0% below the threshold. Therefore, the Assessment required by Califomia Water Code has been 
prepared to document the calculations of the water demand and ensure the transparency the Assessment 
process. 

The assessment found that the City's water utility has sufficient water supplies to meet the projected water 
demand ofthis development during nonnal, single dry year, and multiple dry year scenarios. 
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ADVANTAGES AND DISADVANTAGES OF ISSUE: 
Council's approval of the Assessment is necessary for the development to be approved. However, Council's 
approval, denial, conditional approval or any act on the Assessment does not guarantee that the project will 
be approved, and does not obligate the City to approve, deny, conditionally approve, take any action on, or 
make any decision on the associated project application. 

ECONOMIC/FISCAL IMPACT: 
The acceptance or rejection of this water supply assessment does not have a fiscal impact on the City. 
However, the approval of this water supply assessment is a required part of the development process. The 
development will have an economic/fiscal impact on the City. That impact is not analyzed as part of this 
report. 

RECOMMENDATION: 
That the Cmmcil adopt a resolution approving the Water Supply Assessment for 49ers Stadium LLC 
Development Application. 

A~ 
Director of Water and Sewer Utilities 

APPROVED: 

Documents Related to this Report: 
I) Resolution 
2) Water Supply Assessment for the 49ers Stadium, LLC Development Application 

1:\\Vater\MEMOS\AGENDA \2009\49ers\49ers Stadium LLC agenda report.doc 



RESOLUTION NO. ___ _ 

A RESOLUTION OF THE CITY OF SANTA CLARA, 
CALIFORNIA, APPROVING A WATER SUPPLY 
ASSESSMENT FOR THE 49ERS STADIUM, LLC 
DEVELOPMENT APPLICATION 

BE IT RESOLVED BY THE CITY OF SANTA CLARA, CALIFORNIA, AS FOLLOWS: 

WHEREAS, the City of Santa Clara ("City") approved and adopted an Urban Water 

Management Plan in 2005 ("2005 UWMP"); 

WHEREAS, California Water Code Section 10910 and Section 15155(b) of the Guidelines to 

California's Environmental Quality Act ("CEQA") require a water utility to prepare a Water 

Supply Assessment for development applications for "water-demand projects"; 

WHEREAS, Section 15155(b) of the CEQA Guidelines and Section 10910(g) of the California 

Water Code require the governing body of a public water system that will serve a "water demand 

project" to approve a water supply assessment at a regular or special meeting; 

WHEREAS, the City is a public water supplier within the city limits and the City Council of 

the City of Santa Clara is the governing body of the City's public water system; 

WHEREAS, the City of Santa Clara requires that landscaping for projects be drought tolerant 

and recycled water be used for inigation, cooling towers and other pern1itted uses when 

properties are proximate to recycled water resources to reduce the cumulative use of potable 

water; 

WHEREAS, on September 26, 2008, 49ers Stadium LLC submitted an application to develop a 

sports stadium complex located on 22 acres at the southwest corner of the intersection of Tasman 

Drive and Centennial Boulevard ("Project"); 

WHEREAS, under Section 15155(a)(l)(G) of the CEQA Guidelines and Section 10912(a)(7) of 

the Water Code, a development that would demand an an1ount of water greater than or 
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equivalent to the amount of water required by a 500 dwelling unit development, requires a Water 

Supply Assessment. Accordingly, 49ers Stadium LLC requested an Assessment for the Project 

on September 26, 2008 and amended that request on January 23, 2009; and 

WHEREAS, City Staff prepared a Water Supply Assessment for the Project on February 4, 

2009 ("Project WSA"), a true and correct copy of the which is attached hereto as Exhibit A. 

NOW THEREFORE, BE IT FURTHER RESOLVED BY THE CITY OF SANTA 

CLARA, CALIFORNIA, AS FOLLOWS: 

1. Exhibit A. Exhibit A is incorporated as if fully set forth herein. 

2. Approval of Project WSA. The Council has reviewed the Project WSA and the data and 

conclusions set forth therein. Based on the conclusion that there is adequate water to supply the 

Project without creating a negative impact on the groundwater basin, and that the City has an 

adequate supply to provide water for the project during single or multiple dry years, the Cow1cil 

hereby approves the Project WSA. 

3. No Obligation to Act on the Project Application. The Council's approval of the Project 

WSA is limited to approving the Project WSA; approving the Project WSA does not approve the 

application for the Project. Nothing in this resolution or the Catmcil's approval of the Project 

WSA shall be construed as requiring the City or its Council to consider, act on, approve, 

conditionally approve, deny, or take any other action on the application to develop the Project. 

4. Direction to Staff. Staff is hereby directed to include the Project WSA, 2005 City of 

Santa Clara's Urban Water Management Plan, and any other applicable Urban Water 

Management Plan in the appendix of the Environmental Impact Report for the Project. 

5. Constitutionality, severability. If any section, subsection, sentence, clause, phrase, or 

word of this resolution is for any reason held by a court of competent jurisdiction to be 
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unconstitutional or invalid for any reason, such decision shall not affect the validity of the 

remaining portions of the resolution. The City of Santa Clara hereby declares that it would have 

passed this resolution and each section, subsection, sentence, clause, pln·ase, and word thereof, 

irrespective of the fact that any one or more section(s), subsection(s), sentence(s), clause(s), 

phrase(s), or word(s) be declared invalid. 

I HEREBY CERTIFY THE FOREGOING TO BE A TRUE COPY OF A RESOLUTION 

PASSED AND ADOPTED BY THE CITY OF SANTA CLARA, CALIFORNIA, AT A 

REGULAR MEETING THEREOF HELD ON THE DAY OF ____ , 200_, BY 

THE FOLLOWING VOTE: 

AYES: COUNCILORS: 

NOES: COUNCILORS: 

ABSENT: COUNCILORS: 

ABSTAINED: COUNCILORS: 

ATTEST:_~~~~~~~--
ROD DIRIDON, JR. 
CITY CLERK 
CITY OF SANTA CLARA 

Attachments Incorporated by Reference: 
I. Exhibit A, Water Supply Assessment for 49ers Stadium, LLC Development Application 

I:\Water\MEMOS\AGENDA\2009\49ers\49crs Stadium LLC WSA Rcsolution-City.doc 
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49ERS STADIUM, LLC 
DEVELOPMENT APPLICATION 

W£\TER SUPPLY £\SSESSMENT FOR COMPLIANCE WITH CALIFORNIA Wl1TER 
CODE SECTION 10910 

INTRODUCTION 

On September 26, 2008 49ers Stadium, LLC ("Applicant") submitted an application to develop a sports 
stadium c01nplex located on 22 acres at the southwest corner of the intersection of Tasman Drive and 
Centennial Boulevard in the City of Santa Clara ("Project"). The Applicant subsequently submitted a 
request for this \Vater Supply Assessment ("\'{!SA" or "_i\ssessment") in accordance with the California 
Water Code and California's Environmental Quality Act. On January 23, 2009 the City of Santa Clara 
received modified project infornution fron1 the 49ers Stadium, LLC which impacted water de1nand, 
therefore the additional Project infonnation \Vas incorporated into this \VSA. 

The City of Santa Clara's City Council approved and adopted an Urban \Vater Management Plan in 
2005 ("U\\7TvlP" or "2005 U\VMP"). The California Department of Water Resources ("DWR") also 
approved the U\Y'MP. The 2005 U\\7TvlP did not specifically include or address this Project since it was 
not proposed at the time the U\\7TvlP was prepared. However, the U\VMP did include projected increases 
in water demand due to densification and intensification of both residential and non-residentialland uses. 

This Assessment relies on the data contained in and used to develop the U\\!Iv[P. Unless noted, all 
figures in this Assess1nent are in acre-feet and are for total water dcnund or supply, i.e. both potable and 
recycled \Vater. 

The findings of this Assessment will be submitted to the City Council for approval and included in 
the environmental review process. The City's approval, denial, conditional approval or any act on this 
Assess1nent does not guarantee that the Project will be approved and does not obligate the City to 
approve, deny, conditionally approve, take any act on, or nuke any decision on the Project application. 

WATER SUPPLY 

The City of Santa Clara has four sources of water. These sources include two treated water sources, 
groundwater, and recycled water. Contracts for the two treated water sources, the Santa Clara Valley 
Water District ("SCV\VD" or "District") and the San Francisco Public Utilities Commission ("SFPUC"), 
are contained in Appendices A and B respectively. The City purchases recycled water from South Bay 
Water Recycling ("SB\'\1R"). The contract for recycled water is contained in Appendix C. The City also 
owns and operates 28 groundwater wells located within the City's boundaries. 

Recycled water use is limited by the availability of acceptable uses and proximity to the recycled water 
distribution system. The use of treated surface water from SCV\VD and SFPUC is limited by the 
respective contracts. 

The City has projected 1neeting anticipated future water de1nands using the City's four existing water 
supplies and water conservation. The City's analysis of future water demand and available supply, which 
will be discussed later in this Assessment, indicates that additional water supplies are not necessary to 
meet current projected denunds. Table 1 below shows the anticipated volume of water that will be used 
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from each source to meet the expected denuncls projected in the U\\/lVIP. The calculation of the future 
\Vater den1ands will be discussed in detail later in this Assessment. 

Table 1 
p f01CCt1011S 0 f\V s ater 1 b s upply JY ource 

Source 2005 2010 2015 2020 2025 2030 
Groundwater 15,579 16,298 17,257 18,346 19,340 20,387 
SFPUC 5,500 5,500 5,500 5,500 5,500 5,500 
SCVWD 4,750 4,570 4,570 4,570 4,570 4,570 
Recycled Water 2,650 3,700 4,000 4,300 4,500 4,500 
Conservation 336 918 1,232 1,288 1,344 1,380 

Total 28,815 30,986 32,559 34,004 35,254 36,337 

PROJECTED POTABLE WATER SUPPLY 

The Santa Clara potable water system is separated into four interconnected zones in order to provide 
optimum pressures throughout the City. The four pressure zones and the location of the Project are 
shown in Figure 1. 

Figure 1 
Pressure Zones 

Figure 2 shows the water source by area. As shown in Figure 2, water purchased from SFPUC is 
used to supply water north of Highway 101. Treated surface water purchased from the SCV\ID is used 
in conjunction with groundwater to supply water to the southern portion of the City. The Project is in an 
area of Zone 1 that is served by water purchased from SFPUC Hetch Hetchy and groundwater. 

l City of Santa Clara \'\later Utility 2005 Urban \'\later [\fanagcmcnt Plan 
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Fi!!ftre 2 
Source of Water by Area 

SFPUC Hetch-Hetchy 

Blend of SFPUC Hetch Hetchy and Well \~'ater 

City of Santa Clara Well \\later 

ro--:o~ 

t•!•~ A blend of W'eJI \\1ater and SCV\VD 
trented surface water 
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GROUNDWATER 

The City of Santa Clara is supplied by groundwater frmn the Santa Clara Valley Groundwater Basin. 
The Santa Clara Valley Groundwater Basin extends fron1 the Coyote Narrows at T\!Ietcalf Road in San 
Jose to Santa Clara County's northern boundary. The basin is bounded on the west and east by the Santa 
Cruz and Diablo Ranges, respectively. The n1ountain ranges converge at Coyote Narrows to form a sub 
basin. The sub basin is 22 nllies long and 15 miles wide, at its widest point, and has a 225 mile surface 
area. District staff estimates that the operational storage capacity of the sub basin is 350,000 acre feet 
\vith an estimated maxi1nmn annual \vithdrawal of200,000 acre feet.2 The Santa Clara Valley 
groundwater basin is not adjudicated. The allowable withdrawal or safe yield of groundwater by the City 
of Santa Clara is dependent upon a nun1ber of factors including: withdrawals by other water agencies, 
quantity of water recharged and the carry over storage from the previous year. In April of each year, 
when the quantity of llnported water available to the District by contract and the local water yield can be 
estllnated fairly accurately, the District estimates the carryover storage. Based on the calculated carryover 
capacity and the anticipated customer demands, the District reviews and modifies its groundwater 
management strategy in order to maintain adequate water in the basin to avoid subsidence.3 

The City's wells are strategically distributed around the City. The exact location of the wells is not 
included in this docmnent for security reasons. This distribution of wells adds to the reliability of the 
\Vater system and minimizes the possibility of localized subsidence due to localized over-drafting. The 
2005 UWMP contained a detailed analysis of the historic pumping rates and the depth to water at each 
well. lvlinor seasonal fluctuations in the depth to water were noted in the analysis but there is no 
evidence of declining water table or over-drafting. 

The City has well capacity that is not currently being used. 4 The water utility analyzes the capacity of 
the wells by dividing the actual groundwater production by the theoretical groundwater production if all 
wells \verc run at their rated capacity. This calculation yields a "utilization factor" which approximates 
the percentage of time the wells are run or the percentage of the total groundwater production capacity 
that is utilized. The utilization factor for the City's wells is currently 25°/o with several wells being used at 
less than 10Slo of their rated capacity. The District has not detennined a resource limit to the City's use of 
groundwater; rather it has represented its ability to obtain sufficient quantities of water supply for the 
overall water requirements as stated in the City's 2005 U\X!T\.1P. 

The City of Santa Clara has historically pumped between 20,533 acre ft. and 14,513 acre ft. per year 
fr01n the groundwater basin in the past 10 years. The historic high for ground\vater utilization occurred 
in 1997. The amount of groundwater pump over the period from 1997 to 2007 is shown in Figure 3 
below. 

2 City of Santa Clara Urban \'\Tater i'Vlanagement Plan, p 11 
3 Santa Clara Valley \Vater District, Draft Urban Water 1\Ianagcmcnt Plan, _;\ugust 2005 
~City of Santa Clara 2005 Urban \'\later Management Plan, Appendix I-I 
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The most recent information frmn D\V'R indicates that neither the Santa Clara Valley Basin, nor the 
Santa Clara Sub Basin, is currently listed as overdrafted.s In addition, information from the SCV\\!D 
indicates that groundwater levels in the basin are rising as indicated in Figure 4 below. 

Figure 4 
Hydrograph for Santa Clara Valley Sub Basin Index Well (07S01E07R013)6 
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5 Department of\'('ater Resources, California's Groundwater Update 2003, D\'V'R Bulletin 118 
www.groundwatn. water.ca.gov /bulletin 118/ updatc2003 / 
6 Santa Clara Valley \Vater District, Cround\vatcr Conditions 2002/2003,January 2005 
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PROJECTED RECYCLED WATER SUPPLY 

Recycled water is currently available at the proposed site. Recycled water mains are located adjacent 
to the Project. Therefore, recycled water is expected to be used to tncet a portion of the total water 
detnand for the Project. Specific estimates were made regarding the potential use of recycled water for 
turf irrigation, landscape irrigation, cooling tower n1ake up water, and toilet flushing. The estimates of 
potential recycled water use are explained further in the \Vater Den1and section of this Assesstnent. 

The recycled water available in the City is provided by South Bay Water Recycling (SBWR) and meets 
current regulations of the California Department of Public Health for unrestricted use. This designation 
allows for the use of recycled water for irrigation and industrial use \vi thin specific guidelines. As noted 
in the 2005 U\""\llviP there is ample capacity \Vithin the recycled water system. The San Jose/Santa Clara 
\\later Pollution Control Plant currently produces in excess of 100 n1illion gallons per day of water that 
tneets recycled \Vater standards, however system-wide recycled water sales are approximately 10 million 
gallons per day. The recycled water distribution system is shown in Figure 5 belo\v. 

The recycled water systetn has operated since 1989 with minimal interruptions in service. SB\\!R 
strives to reduce the nmnber of instances, duration, and magnitude of any service intertuptions. The use 
of recycled water at any site is contingent upon the cmnpletion of the necessat-y arrangen1ents in 
accordance with SBWR, City of Santa Clara and California Department of Public Health rules and 
regulations regarding the use of recycled water. In addition, paytnent tnust be made of applicable fees, 
rates and charges. These fees rates and charges nuy include but are not limited to charges for major 
facilities described above and delivery charges for the recycled water used. 
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Recycled \Vater Distribution System 
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WATER DEMANDS 

The 2005 U\\11vll) projected increases in water demand using an "End Use" model. Two main steps 
arc involved in developing an End Use model: (1) establishing base year water demand at the end-use 
level (such as toilets, showers) and calibrating the model to initial conditions and (2) forecasting future 
water de1nand based on future demands of existing water sen-icc accounts and future growth in the 
number of \Vater senrice accounts. The calculations assun1ed that the density of residential housing 
would increase over the study period and that redevelopment and changes would result in water demand 
increases in other sectors. 

After establishing the base year, the water demand at the end-use is calculated by breaking down total 
historical water use for each type of \Vater service account (single family, multifamily, co1111nercial, 
irrigation, etc.) to specific end uses (such as toilets, faucets, showers, industrial processes and irrigation)./ 

The basic tncthodology of the model is to break down water usage into an average consumption per 
account type. Projections are n1ade regarding potential reductions in average consumption based on 
water conservation progran1s, and natural replacement of less water efficient processes with n1ore 
efficient processes. These projections were used to adjust the future average consumption per account 
figures. Projections of the future nmnber of accounts for each user type of the future number of 
accounts are also calculated, typically based on other technical studies such as Association of Bay Area 
Governments ("ABAG") Projections or Census data. The projected number of accounts is based on the 
projected nmnber of housing units for residential or the projected number of jobs in the case of the 
industrial and con1mercial categories. Job projections were taken from the ABAG publication, Silicon 
Valley Projections. Once both the nmnber of accounts and the average consumption per account are 
calculated, the nmnber of accounts for each future year was multiplied by the average consumption per 
account for that year to arrive at a total water demand for each user type. The 2005 U\vrrvrP projected 
increases for each user category in five-year increments. The projected increases for each category are 
contained in Table 2 below. 

Table 2 
Projected changes in water demand from the 2005 UWMP 

System 
Year SFD MFD Commercial Industrial Institutional Municipal Loss Total 

2005- 2009 674 263 615 375 43 169 33 2,172 
2010- 2014 460 211 431 290 96 46 39 1,573 
2015- 2019 477 260 348 205 56 65 34 1,445 
2020- 2024 438 166 276 224 62 52 32 1,250 
2025 - 2030 447 166 177 186 42 32 32 1,082 

PROJECTED WATER DEMAND FOR THE PROPOSED PROJECT 

The water demand for this Project is calculated to be 157.4 acre ft/yr. This represents an increase in 
water den1and of 157.4 acre ft/yr for the water utility since the site of the proposed Project did not 
historically have any water usage. 

The water den1and for this project was calculated based on several sources of data. 1vfultiple years of 
water detnand from other National Football League (NFL) stadiums were analyzed. This data is 

7 For purposes of this Assessment, office space is a subset of a commercial end-usc. 
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contained in Appendix D of this _Assessment. Jn addition, specific information regarding the proposed 
operation of the Project was used to calculate water demands for a variety of operations. 

The Project, as proposed, will include: 
1) 68,500 pennanent seats with the capability to expand the seating to 75,000 seats for special 

events. 
2) 107,078 square feet of turf (football field) 
3) 36,322 square feet of landscaping 
4) 21,695 square feet of office space 
5) 14,771 square feet of retail space 
6) Cooling towers 

l)ue to the unique nature of tllls project, the data described above was used to develop two 
calculations of the water demand using two different approaches. The approaches arc described in detail 
in Appendix D. The two methods used each arrived at a similar result for the overall water demand for 
the Project. The overall estimated water detnand for the project ranged from 125.9 acre-feet/year to 
157.4 acre-feet/year. The highest value was selected for use in this Assessment in order to use the 1nost 
consenrative approach. 

ESTI~L\TED W/,TER DEJ\L\ND FOR GAME D/,YS 

The data fro1n other NFL stadiums dctnonstrated a large range and variation in water demand. In 
addition, differences in stadium size and type of turf had an obvious effect on the water detnand noted. 
Therefore, data from the existing Monster Parkl"M Stadium was used to determine the water consumption 
for this project The Monster Parkl"M data included water detnand for both non-game days and days on 
which football gatnes occurred. Additionally, Monster ParkTM Stadium is a c01nparable stadium for tlUs 
project. It was assumed that both lvfonster ParkTl\1 Stadium and the proposed stadium should have 
sinlllar game attendance and climate. The current estimate is that the stadium tnay be used for as tnany as 
22 days for NFL events. Historic water demands from game days at l\1fonster ParkTM Stadium were used 
to detern1ine a range of water detnands per attendee, or per capita water demand. The calculation of the 
per capita water demand is shown in Appencli..-..;: D. The water demand for the proposed project was then 
calculated assuming that attendance '.vould be equal to the pern1anent seating capacity of the stadiun1. 
The estimated water demand for game days is 22.2 acre- ft/year. 

ES1T\HTED W~:;TER DEJ\L\ND FOR NON~NFL EVENTS 

The proposed stadimn \\till be used for events other than NFL football games. The current estitnate 
is that the stadium may be used for as many as 20 days for various types of non-NFL events. The 
attendance at these non-NFL events \v:ill vary and will be difficult to est:llnate. In order to create the 
most conservative estitnate of total water demand it was assmned that the non-NFL event attendance 
would be equal to the maxitnum pennanent seat capacity of the stadium. The calculation of the non
NFL event water den1and is contained in Appendix D. The estirnated \Vater den1and for non-NFL 
events is 14.5 acre-ft/year. 

ESTIJ\BTED WATER DEJ\HND FOR NON~GAME D"WS 

In addition to tl1e per capita water demand for gan1e days and non-NFL events, a baseline water 
denund for the proposed facility was calculated for the remaining days of the years \Vhen the stadimn was 
not in use. The baseline water demand was calculated using the square footage of the office space, retail 
space, landscaping, turf, and an estimated cooling to'.ver water consutnption of 600,000 gallons per year. 
The detailed calculation of the baseline water demand is contained in Appendix D. The estitnated 
baseline \Vater demand for the Project was calculated to be 120.7 acre-ft/year. 
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WXIER DEi\L\0;D TO BE i\!ET BY RECYCLED WATER 

The proposed project has access to recycled water and has a nwnber of approved uses for recycled 
water. The proposed project can utilize recycled \vatcr for turf irrigation, landscape, cooling tower nuke 
up water as well as toilet and urinal flushing. The applicant has indicated \villingness to use recycled 
water for all of these uses. The use of recycled water w.ill significantly reduce the demand this project will 
place on the potable systen1. The calculation of water demand that can be met using recycled water is 
shown in Appendix D. Recycled water can be used to 1neet 131.8 acre-ft/yr of the total 157.4 acre
ft/year necessary for this project. Therefore only 25.6 acre-ft/yr of water demand for this project will be 
met using potable water. 

SU1\li\L\RY OF ESTI:I!A TED \'h\TER DEMANDS 

The c01nplete analysis of the estitnated water detnands is contained in Appendix D of this 
Assessment. The summary of the water den1ands described above is contained in Table 3 below. 

Table 3 
Calculation of water demand for 49ers Stadium, LLC 

Number 
of days Gal/yr hcf/yr af/yr 

NFL Game Davs 22 7,248,447 9,690 22.2 
Non NFL Events 20 4,709,541 6,296 14.5 

Baseline water demand 323 39,331,716 52,583 120.7 
Total 365 51,289,704 68,569 157.4 

T'he Project site was a parking lot and therefore the site does not have a historic water demand that 
was taken into account in the 2005 U\"'Q1vfP. Assessment will address the City's ability to meet the water 
demand as a new demand on the water system. The water detnand for tills Project is calculated to be 
157.4 acre-ft/year. 

PROJECTED WATER DEMAND FOR OTHER PROPOSED PROJECTS 

The projected water demand for other development projects that were not specifically considered in 
the development of the 2005 UW!J\;IP was also analyzed in conjunction with tills Assessment. ~l11e 

c01nplete listing of projects and their associated water demands arc contained in Appendix E. Several of 
the projects listed in i\ppendix E currently have recycled water available and a portion of the demand for 
these projects will be met using recycled water. Table 4 shows a summary of the projected water demand 
changes by user category. If the titnefratne for a project to be built spans several years, the earliest 
possible date was used to calculate the changes in Tables 4 and 5. Tables 4 and 5 do not show any 
projected increases in water demand fr01n 2020 to 2030 because there are no currently identified 
developments due to be built during that time. The use categories of single-family dwelling ("SFD"), 
multi-fmnily dwelling ("IviFD"), commercial, industrial, institutional, and municipal match the use 
categories used in the developtnent of the 2005 U\"'\!1YIP. The values in Table 4 below sun11narize the 
projected changes in water demand for each user category and the planning period in which the change is 
expected to occur. If a proposed project resulted in a change of use, such as a cotrunercial building being 
converted to single-fan1ily residential housing, the existing water dctnand was subtracted frmn the 
corresponding category and the new water demand was added to the category for tl1e new use. 
Therefore, in the exatnple cited earlier, the historic water demand for the comtnercial building would be 
subtracted frmn the commercial category and the new demand for the proposed single-family dwellings 
would be added to the SFD column. T11e table below docs not include the water demand for the 
proposed Project. 
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Table 4 
Changes in water demand for proposed projects excluding 49ers Stadium, LLC 

Year SFD MFD Commercial Industrial Institutional Municipal Total 
2005- 2009 49.3 89.4 1,142.7 59.2 2.3 0.0 1,342.9 
2010- 2014 107 0 225.5 509.3 51.1 4.0 0.0 896.9 
2015-2019 0.0 109.5 18.8 157.9 254.0 0.0 540.2 
2020- 2024 0.0 0.0 0.0 0.0 0.0 0.0 0.0 
2025- 2030 o.o 0.0 0.0 0.0 0.0 0.0 0.0 

Table 6 belo-w contains the calculated changes in water dCinand fr01n all the proposed projects listed 
in Appendix E, including the projected water demand fr01n the Project. The analysis performed \Vas 
identical to the analysis for Table 5 above. 

Table 5 
Changes in water demand for proposed projects including 49ers Stadium, LLC 

Year SFD J\IFD Commercial Industrial Institutional Municipal Total 
2005- 2009 49.3 89.4 1,142.7 59.2 2.3 0.0 1,342.9 
2010- 2014 107.0 225.5 666.7 51.1 4.0 0.0 1,054.3 
2015- 2019 0.0 109.5 18.8 157.9 254.0 0.0 540.2 
2020- 2024 0.0 0.0 0.0 0.0 0.0 0.0 0.0 
2025- 2030 0.0 0.0 0.0 0.0 0.0 0.0 0.0 

The projected changes in total water demand calculated by the End Use Model are higher than the 
changes noted in the table above. \Xlater demands for some user categories are higher than was projected 
by the End Use Niodel, however, these are offset by other categories of users that have water den1ands 
that were lower than project. Overall, the water denunds are less than projected by the End Use Niodel. 
Therefore, the increase in "\Vater den1and from the proposed develop1nent falls within the total projected 
water de1nand increases described in the 2005 U\"'V?viP. 

COMPARISON OF WATER DEMAND AND WATER SUPPLY 

COMPARISON OF ACTUAL WATER SALES TO PROJECTED WATER DEMANDS 

The current overall syste1n de1nand is significantly lower than was projected by the 2005 U\'\i1viP. 
According to the modeling performed for the 2005 U\VMP, the 2008 total water demand for the City 
was projected to be 30,118 acre ft/yr. The actual water demand for 2008 was 26,263 acre ft, or 3,855 acre 
ft less than projected and planned for in the U\V'TYIP. Table 7 shows the projected demands from the 
2005 U\VMP. Table 7 shows the actual water demand for calendar years 2005 through 2008. The 2005 
U\V'lv!P concluded that adequate water supplies existed to meet the demands noted in Table 6 during a 
nonnal water year. 

Table 6 
2005 UWMP Demand Projections by Category 

System 
Year SFD MFD Commercial Industrial Institutional Municipal Loss Total 
2005 6,964 5,305 7,397 6,364 1,097 857 831 28,815 
2010 7,638 5,568 8,012 6,739 1,140 1,026 864 30,987 
2015 8,098 5,779 8,443 7,029 1,236 1,072 903 32,560 
2020 8,575 6,039 8,791 7,234 1,292 1,137 937 34,005 
2025 9,013 6,205 9,067 7,458 1,354 1,189 969 35,255 
2030 9,460 6,371 9,244 7,644 1,396 1,221 1,001 36,337 
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'J c1bie 1 
Actual Potable and Recycled \Vater Sales 

System 
Year SFD MFD Commercial Industrial Institutional Municipal Loss Total 
2005 6,346 5,013 6,963 4,972 903 1,207 996 26,400 
2006 6,312 5,044 6,924 5,111 902 1,200 1,222 26,715 
2007 6,535 5,288 7,310 5,022 1,025 1,396 707 27,283 
2008 6,425 5,166 7,012 4,720 955 1,267 718 26,263 

SINGLE DRY YEAR 

During a single dry year, the City's 2005 U\\llvfP projects no reduction in supplies fr01n groundwater 
and SCV\'(II) treated surface water, SFPUC indicated that during a single critical dry year the City could 
expect a nuximum reduction of water supplies of 30°/o in water deliveries in 20308. However, water 
supplied from SFPUC only accounts for approximately 15% of the City's total water supply, This 
minimizes the overall effect of this potential decrease in supply. According to the analysis in the 2005 
U\"X!J'viP, no reduction in water deliveries would occur in 2010, 2015, 2020 or 2025 as a result of a single 
dry year event. Recycled water use and water conservation were projected to remain unchanged during a 
critical dry year. During a single critical dty year, the projected shortfall in available water supplies was 
projected to be no more than 5°/o and that shortfall would only occur in 2030. However, as noted above, 
the City's current ·water sales are significantly lower than the water denunds projected in the 2005 
UWMP_ 

MULTIPLE DRY YEAR 

During a Inultiple dry year event, the City projects no reduction in supplies from groundwater and 
SCV\'(II) treated surface water based on analysis provided by the SCVWD'- SFPUC has indicated that 
during n1ultiple critical chy years the City can expect a 1naxin1um reduction of SFPUC water supplies of 
45°/o.10 As noted previously SFPUC only accounts for approximately 15°/o of the City's total water 
supply, which tninimizes the effect of the reduction in this single source of water. Recycled water use 
and water conservation arc projected to remain unchanged during a multiple dty year event. The 
resulting analysis of all available supplies is shown in Table S, which is taken directly frotn the City's 2005 
U\VMP. For SFPUC supplies, this analysis assun1es a worst-case scenario based on a replication of the 
1987-1992 multiple dry year event with the volume shown being the supply available in the final year of 
the tnultiple dry year event The water supply shown as available in 2010 is based on the supply 
assurance in the Interin1 \Vater Shortage Allocation Plan based on a 20°/o systctn ·wide shortage. As 
sho\vn by the table, during a multiple critical chy year event, the projected shortfall in available water 
supplies should be no more than 9°/o. It is important to note again that the City's current water demand 
is significantly lower than the projections used for this analysis and therefore the shortfall may not occur. 

8 City of Santa Clara 2005 Urban Water Management Plan, p 42 
9 City of Santa Clara 2005 Urban Water Management Plan, Appendix E 
10 City of Santa Clara 2005 Urban Water Management Plan, p 43 
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Table 8 
Projected Supply and Demand Comparison - Multiple Dry Y car 

2010 2015 2020 2025 2030 

Groundwater 16,298 17,257 18,346 19,340 20,387 

SFWD 3,013 3,013 3,058 3,159 3,260 

SCV\VD 4,570 4,570 4,570 4,570 4,570 

Recycled \'Vater 3,700 4,000 4,300 4,500 4,500 

Consenra tion 918 1,232 1,288 1,344 1,380 

Supply Totals 28,499 30,072 31,562 32,913 34,097 

Demand Total 30,986 32,559 34,004 35,254 36,337 

Difference 2,487 2,442 2,341 2,240 2,140 

Difference as a % of Supply 9% 8% 8% 7% 7% 

Difference as a % of Demand 8% 8% 7% 7% 6% 

CONCLUSION 

The proposed development on 22 acres at the southwest corner of the intersection ofTasn1an Drive 
and Centennial Boulevard is projected to increase water de1nand with the City by 155.1 acre-ft/year. 
However, recycled water can be used to meet 131.8 acre-ft/yr of the total155.1 acre-ft/year necessary for 
this project. Only 23.3 acrc-ft/yr of water demand for this project will be met using potable water. The 
analysis of the other projects that were not considered as part of the 2005 U\\llvfP indicates that the 
increase in water denund frotn this Project is consistent \vith the growth projections in the 2005 U\XiLvfP. 
The City's 2005 U\V1vfP concluded that sufficient water supplies exist to meet the projected demands. 
Therefore, based on the analysis contained in this Assessment, the City of Santa Clara \\later Utility has 
determined that there ~re sufficient water supplies to provide set-vice to the proposed developtnent by 
49ers Stadium, LLC on 22 acres at the southwest corner of the intersection of Tasman Drive and 
Centennial Boulevard. 

Prepared 2/4/2009 15 
Draft Pending City Council Approval 



APPENDIX A 

SCV\'{!D Contract 

Prepared 2/4/2009 16 
Draft Pending City Council Approval 



rvlUV! '-±/t£tnu r· 

CONTRACT BETWEEN SANTA CLARA VALLEY WATER DISTRICT AND 
CITY OF SANTA CLARA 

FOR A SUPPLY OF TREATED WATER 

THIS CONTRACT is made and entered into on January 27, 1981 , between 
the SANTA CLARA VALLEY WATER DISTRICT, hereinafter referred to as "District", 
and CITY OF SANTA CLARA , 
hereinafter referred to as "Contractor" and supersedes previous water service contracts 
between District and Contractor. 

RECITALS: 

A. District has executed contracts with the State of California Department of 
Water Resources and the United States Bureau of Reclamation, whereby District is and 
will be entitled to receive imported water and District intends to continue construction 
of a system within the boundaries of District to distribute water so received. 

B. Included within said system are facilities to treat and filter such water; and 
· Contractor is desirous of obtaining a supply of treated water from District. 

AGREEMENT: For and in consideration of the mutual promises and covenants 
herein contained, the parties hereto agree as follows: 

ARTICLE A. INTRODUCTORY PROVISIONS 

1. Definitions- When used in this contract, the following terms shall have the 
meanings hereinafter set forth: 

a) "Fiscal Year" shall mean each 12-month period during the term hereof 
commencing July 1 of one year and terminating June 30 of the next 
succeeding year, both dates inclusive. 

b) "Each Contractor", or "Other Contractor", shall mean any entity, 
public or private, contracting with District for a supply of treated 
water. 

c) The "Act" shall mean the Santa Clara Valley Water District Act, as 
amended. 

d) "Board" shall mean the Board of Director~ of the Santa Clara Valley 
Water District. 

2. Term of Contract 

lOC312 

a) This contract shall become effective on the date first above written 
and shall remain in effect for a period of 70 years or until all loans 
and all bonds, the proceeds of sale of which have been used for the 
construction of water treatment and distribution facilities have been 
retired, whichever period shall be longer, provided, however, that in 
no event shall the term of this contract be deemed to extend beyond 
the period authorized by law. 
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b) The term of this contract may be extended for an additional term of 
years upon such terms and conditions as may be set forth in a written 
agreement of the parties hereto executed at least eighteen (18) 
months prior to expiration of the terms specified in the preceding 
Subsection 2a. If no such agreement shall be so executed, this 
contract shall terminate as specified in said Subsection 2a unless at 
least one year prior to said termination date Contractor shall notify 
District in writing that Contractor desires to extend the term !1ereof; 
in such event, said term shall be extended for an addtional period of 
five years upon the covenants, agreements and conditions herein 
contained. 

3. Successors and Assigns -Subject to the provisions of the succeeding Section 
4 hereof, this contract and all the terms, covenants, agreements and conditions herein 
contained shall inure to the benefit of and be binding upon t!Je successors and assigns of 
the parties hereto. 

4. Assignment- No assignment or transfer by Contractor of this contract or 
any part hereof, or of any rights hereunder or interest herein of Contractor, shall be 
valid unless approved by District, which approval District agrees shall not be 
unreasonably withheld. The foregoing provisions of this Section 4 to the contrary 
notwithstanding, no consent shall be required on an assignment to a Public Agency with 
the power of eminent domain; provided, such Public Agency expressly assumes the 
obligations of this contract and provided, further, that if said Public Agency assumes 
only a portion of the obligations of this contract, Contractor shall remain obligated for 
the remainder, or in the event Contractor shall sell, transfer, or convey any part or parts 
or its water system to any entity, public or private, Contractor may assign to the 
purchaser thereof a portion of Contractor's rights, privileges and obligations hereunder 
and, in the event of any such assignment Contractor shall be relieved of such portion of 
such obligations of Contractor so assigned if, following such sale, transfer or conveyance, 
District shall commence to furnish treated water to such entity, or District under a 
contract with such entity existing prior to such sale, transfer or conveyance increases 
the amount of treated .water delivered to such entity in order to meet in part the 
increased water requirements of such entity resulting from such sale, transfer or 
conveyance. 

5. Adjustment of Schedule Purchases upon Other Water Service to Projected 
Service Area - Where Contractor has prepared and submitted a proposed water delivery 
schedule to District for an ensuing three-year period in accordance with Article B hereof 
in reasonable anticipation of and reliance upon projected water service by Contractor to 
its existing or future customers who receive or would receive service within a service 
area which shall be defined and may be amended from time to time by Contractor and 
attached hereto, as Exhibit A, and the schedule has been approved and made binding upon 
Contractor in accordance with Article B hereof, and where, in lieu of Contractor, any 
agency, public or private shall thereafter provide treated water service to any such 
customers and the existence of such circumstance and the necessity of Contractor to 
reduce its delivery schedule being shown to District and acknowledged by District to be 
facts (such acknowledgment to be in no case unreasonably withheld), then Contractor's 
said delivery schedule shall at its option be amended promptly in such manner as to 
reduce Contractor's scheduled water purchases from District hereunder by an amount 
fairly commensurate with such reduction of Contractor's anticipated or projected water 
service. 
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ARTICLE B. WATER SERVICE PROVISIONS 

' 

1. Water Delivery Schedules 

10C312 

a) On October 15, 1980, and every three years thereafter, Contractor 
shall submit in writing a proposed delivery schedule for the ensuing 
three-year period beginning July 1 of the following year. The 
proposed delivery schedule shall be submitted on a form provided by 
the District and shall indicate the amounts of treated water desired 
by Contractor during each year of the ensuing three-year period. 
Except as provided in Subsection c of this section, Contractor agrees 
that in submitting a proposed water delivery schedule it will not 
request an amount of water for each year which shall be less in total 
than 95 percent of the amount for the fiscal year containing the 
maximum amount in the then current three-year schedule unless 
Contractor shall have assigned or agreed to assign a portion of its 
rights, privileges, and obligations hereunder pursuant to the provisions 
of Article A, Section 4, hereof and i) District has consented to such 
assignment, or ii) Contractor otherwise shall have been relieved of a 
portion of its obligations hereunder pursuant to the provisions of said 
Article A, Section 4; that following occurrence of either event 
specified in the preceding clauses i) and iil, the foregoing provisions 
of this Subsection a) shall apply only to the unassigned portion of the 
Contractor's rights and obligations hereunder. 

b) Upon receipt of such delivery schedule, District shall review same, 
and after consultation with Contractor and Other Contractors 
receiving treated water from District, shall approve such schedule or 
make such reductions therein as are consistent with District's ability 
to deliver water to Contractor and Other Contractors; provided, 
however, that subject to availability of funds, financing policies, 
construction schedules, and operating schedules, District will make 
eve~y reasonable effort to approve each proposed delivery schedule 
submitted by Contractor and Other Contractors. Except as provided 
in Subsection c of this section, District agrees that it will approve a 
delivery schedule for said ensuing schedule period which will not be 
Jess in total amount for each fiscal year of said schedule period than 
95 percent of the maximum fiscal year set forth in the then current 
schedule period. 

c) Notwithstanding the provisions of Subsections a and b of this section, 
either Contractor or District may request that the minimum amount 
of water for each fiscal year in the ensuing three-year schedule 
period be reduced to a lesser minimum amount than prescribed in 
Subsections a and b. Upon written agreement by both Contractor and 
District, based on a showing of extraordinary circumstances, the 
delivery schedule may be approved at such lesser amount. 

d) The approved delivery schedule shall be transmitted to Contractor 
prior to December 31 of the year in which the proposed delivery 
schedule is submitted. The approved delivery schedule for fiscal 
years 1976-77 through 1980-81 is set forth in Exhibit B, attached 
hereto and by this reference made a part hereof. 
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e) For operating and planning purposes, Contractor shall, on forms 
provided by District, annually supply District with Contractor's 
anticipated monthly delivery schedules for the ensuing year and such 
information reasonably needed by District to determine projected 
annual deliveries for the next ensuing five years. Contractor's 
anticipated monthly delivery schedules shall not constitute a 
committment by Contractor to receive the amounts of water set 
forth therein but shall establish the monthly schedule amounts of 
treated water to be delivered to Contractor for certain purposes 
under Article C hereof. 

2. Amounts of Water- Rates of Flow 

(a) 

(c) 

d) 

District agrees to deliver to Contractor during each fiscal year or 
fractional fiscal year of this Contract, as the case may be, the 
amounts of treated water set forth on the approved delivery schedule 
for each year or fractional fiscal year, as the case may be. 

District agrees to deliver to Contractor on demand in any month 
during the term of this contract at least 15 percent of the total 
amount of treated water which District has theretofore agreed to 
deliver to Contractor during the applicable fiscal year as shown on 
the approved delivery schedule. 

District further agrees to provide facilities capable of delivering and 
will deliver the amounts of water prescribed by Subsections a and b of 
this section on demand of Contractor at rates of flow up to an 
instantaneous maximum flow rate equivalent to 205 percent of the 
then current annual volume shown on the approved delivery schedule 
expressed as an equivalent uniform flow rate over the full year for an 
aggregate of 72 hours in any month and for such additional hours in 
any month as District has the capability to deliver at said rate, 
provided that District, at such times during the remainder of such 
month when District does not have the capability to deliver at said 
rate, may reduce such rate to an instantaneous maximum flow rate 
not to exceed 180 percent of said annual volume expressed as an 
equivalent uniform flow rate over the full year. 

Notwithstanding the foregoing, during the period July 1, 1979 to June 
30, 1990, District may limit the maximum flow rate for each 

. Contractor to 180 percent of the then current annual volume of that 
Contractor shown on the approved water delivery schedule expressed 
as an equivalent uniform rate over the full year. District will give 
Contractor reasonable prior notice of any such propm;ed limit of 
muxlmum flow r·ute. 

3. Delivery Structures 

10C312 

a) Water delivered to Contractor pursuant to this contract shall be 
provided from District facilities through delivery structures to be 
located at such locations as may be mutually agreed upon. Such 
delivery structures shall be designed and constructed or caused to be 
constructed by District. Design and bid costs shall be subject to 
favorable review and approval by the Contractor prior to award of 
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construction contract for the delivery structure. District shall pay 
for the cost of the land, automated controls and reporting systems, 
nozzle turnout and shutoff valve portion of each of said structures, 
and Contractor shall pay the total cost of acquiring and installing the 
measuring devices, the vault or housing and the flow regulating 
devices, if any, of each of said structures as said devices and 
facilities are shown on Exhibit C attached hereto and by this 
reference made a part hereof. Upon thirty (30) days' written notice 
by District, Contractor shall deposit with District prior to such 
acquisition and installation an amount of money estimated by District 
to be sufficient to cover such cost to be borne by Contractor. In the 
event such estimate proves to be low, Contractor shall pay to District 
upon written demand therefor the difference between District's 
estimate and the actual cost to be borne by Contractor. In the event 
such estimate proves to be high, District shall refund to Contractor 
promptly the difference between the actual cost to be so borne by 
Contractor and the amount of said deposit. 

b) Title to all delivery structures and to all appurtenances up to and 
including the control valve shall be in District and Contractor shall 
have no obligations or responsibilities with respect thereto and shall 
be under no obligation to operate, maintain, repair, replace or 
relocate the sam e. 

4. Measurement of Water Deliveried- District shall measure all water 
delivered to Contractor and shall keep and maintain accurate and complete records 
thereof. For such purpose, District shall install, operate and maintain at all delivery 
structures such measuring devices and equipment as are satisfactory and acceptable to 
both parties. · 

5. Curtailment of Delivery During Maintenance Periods- District will make all 
reasonable effort to provide continuous service to Contractor but may temporarily 
discontinue or reduce the delivery of water to Contractor for the purpose of necessary 
investigation, inspection, maintenance, repair or replacement of any of the facilities 
necessary for the delivery of treated water to Contractor. District shall notify 
Contractor as far in advance as possible of any discontinuance or reduction and the 
estimated duration of such discontinuance or reduction. Recognizing that Contractor 
will rely on District ior uninterrupted deliveries of water particularly during the high 
water consumption months each year, District agrees to use its best efforts throughout 
the term of this contract to make any such discontinuance or reduction in the delivery of 
water only during the period of November through ~;"'"-"·"in .s'ly fiscal yee.r. 1'1 the event 
qf. ~ Qi~ntinuance of or reduction in delivery of water, Contractor may elect to 
receive the amount of water which otherwise would have been delivered to it during such 
period under the approved water delivery schedule for that fiscal year at other times 
during such year, consistent with District's delivery ability considering the then current 
delivery schedules of all Other Contractors. 

6. Suspension of Service Upon Default -In the event of any default by 
Contractor in the payment of any money required to be paid to District hereunder, 
Distri(!t may, upon not less than three months' written notice to Contractor, suspend 
deliveries of water under this contract for so long as such default shall continue, 
provided, however, that during such period Contractor shall remain obligated to make all 
payments required under this contract and provided, further, that such delinquent amount 
shall accrue interest at the rate of one-half of one percent per month commencing on the 
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due date of such delinquent amount and continuing until both the principal amount of 
such charges and the interest thereon are paid in full. Such suspension of deli very taken 
pursuant to this Section 6 shall not deprive District of or limit any remedy provided by 
this contract or by law for the recovery of money due or which may become due under 
this contract. In the event of any disagreement between Contractor and District as to 
the amount of any bill rendered to Contractor by District, water service shall not be 
discontinued if the disputed amount thereof is placed on deposit with District. Such 
deposit shall not preclude review and adjustment of any water bill as set forth in Article 
C, Section 8, hereof. 

7. Water Quality- District agrees that all water to be delivered by it to 
Contractor pursuant to the terms of this contract will be pure, palatable, wholesome, 
potable and healthful and that all such water will be of such quality that the same may 
be used for domestic purposes at the points of delivery thereof to Contractor without 
further treatment. Distrie>t understands that Contractor is a public utility furnishing 
water to its customers for domestic purposes and that water to be delivered by it to 
Contractor hereunder will be delivered by Contractor to said customers. District agrees 
that its system shall be constructed and operated during the term hereof in accordance 
with a permit or permits, including temporary permits, to be issued by the State 
Department of Health Services, copies of which will be furnished to Contractor upon 
receipt by District. District agrees that the treated water to be delivered to Contractor 
pursuant to this contract shall conform to the quality requirements set forth in the then 
current primary and secondary standards for domestic water quality and monitoring 
regulations adopted by the California State Department of Health. Should the need 
arise, District and Contractor will cooperate fully in adjusting their respective processes 
to the extent reasonably practicable, and provided such adjustments do not affect other 
Contractors, to aid the Contractor in conforming to such law within the Contractor's 
distribution system. 

ARTICLE C. PAYMENT PROVISIONS 
I 

1. The payments to be made by Contractor and Each Contractor for delivery of 
treated water shall be a price per acre-foot based upon the pricing policy adopted by the 
Board, dated January 18, 1971, as from time to time amended, which is set forth in 
Exhibit D, attached hereto and by this reference made a part hereof, and shall be the 
total of the basic water charges and treated water surcharge as determined by the 
District Board for each period for which a rate schedule is effective. 

2. In determining the above charges, the basic water charge shall be equal to 
District's groundwater charge for water other than agricultural water {said words 
"agricultural water" being defined in the Act) in Zone W-2, which shall be determined 
annually by the Board in accordance with the legal provisions and requirements of the 
Act; provided, however, that during each rate period the District will consider all 
anticipated costs for each such rate period arid will endeavor to establish during the first 
year of such rate period a groundwater charge that is intended to remain constant for the 
full rate period. 

3. District shall charge for the delivery of treated water in accordance with 
the rate schedule for water service as such rate schedule is established by the Board. 
The Board of Directors shall review said rate schedule every three years to determine 
whether the schedule is in accordance with the most recent and anticipated costs and 
revenues of District. Accordingly, the Board shall, on or about the second Tuesday in 
March 1981, but not later than Aprill5, 1981, establish a rate schedule for the rate 
period commencing July 1, 1981 through June 30, 1984, and shall follow said procedure 
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for each ensuing three-year period. Each such rate schedule shall be prospective in 
operation, but shall provide for the recovery of expenditures to be recovered by the basic 
water charge and the treated water surcharge during the period said rates are in effect 
and any shortages of revenue for said expenditures that may have been experienced 
during the preceding rate periods. It is agreed that the rates to be so established shall 
not be unreasonable or arbitrary, shall be based upon reasonable estimates of costs and 
water deliveries and shall be the same for Contractor and Other Contractors and all 
other persons, public or private, purchasing treated water from District, regardless of 
the point of delivery of such water by District; District agrees to use its best efforts 
throughout the term of this contract to collect from Other Contractors, and such other 
persons in accordance with such rate schedules, the appropriate sums of money witho.ut 
deduction or offset acco.rding to. the respective amounts of treated water delivered by 
the District. 

4. Co.ntracto.r shall pay District the rate or rates set forth on the rate 
schedules during the period said rate schedules are effective fo.r all water delivered to 
the Contractor; provided, however, that Contractor shall pay District at least a minimum 
charge each year applicable to water scheduled to be delivered in such year, which 
minimum charge shall be based upon an amount of treated water equal to 90 percent of 
the total amount of treated water to be delivered to Contractor during that fiscal year 
as shown on the approved delivery schedule; provided, however, that if Contractor during 
any other year of the cunent rate schedule period has purchased water in excess of 90 
percent of the water scheduled to be dolfvcrod tp Contractor during such other year, 
suoh delivery in excess of 90 percent fo.r such other year may be used as a credit against 
years in such rate schedule period in which Contractor received less than 90 percent of 
the treated water as shown on the approved delivery schedule, and if Contractor has 
paid, purusant to such annual minimum charge, for water not delivered to it, Contractor 
shall have the right to receive such undelivered water without additional payment during 
the remainder of the then current rate schedule period at times when District has the 
delivery capability provided further, however, that: 
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a) If in any day of any year during the term hereof, District, for any 
rea~on, including reduced deliveries pursuant to the provisions of 
Article D hereof, shall be unable to deliver treated water to 
Contractor in an amount equal to 1/30 of the then current monthly 
scheduled amount as set forth in Article B, Section l(e) as expressed 
as a uniform daily volume, the then minimum charge for that year 
shall be based upon an amount of water as calculated above in Section 
4 reduced by an amount equal to the reduction required by District 
for each da·y a reduced deli very is required. 

b) If in any day of any year during the term hereof District shall offer to 
deliver to Contractor water which shall fail to meet the quality 
requirements set forth in Article B, Section 7, hereof, then 
Contractor shall have the right to refuse to accept or reduce 
deliveries of water from District until such time as such water shall 
meet said quality requirements. In such event Contractor shall 
immediately notify District, and confirm in writing within 5 days of 
the beginning of any such period. In any such year the then minimum 
charge shall be reduced by an amount equal to the volume of water 
reduced by the Contractor up to an amount equal to 1/30 of the then 
current monthly scheduled amount as set forth in Article B, Section 
l(e), as expressed as a uniform daily volume for each day that water 
service is so refused or reduced by the Contractor. If Contractor at 
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any time, or from time to time during the term hereof, should have 
the right to refuse to accept water from Distrint by reason of the 
foregoing provisions of this Subsection 4b, but should nevertheless fail 

. to exercise such right, such failure shall in no event be deemed to 
waive or limit exercise of such right by Contractor. Except as set 
forth by the foregoing pro'lrisfon~ ;')-;' thl~ s~ .... ti~'ln ~ (\!J.7'~~P.-~:-~-.r ;-;~~2.1 

not be obligated to pay for any water not accepted by it. Nothing 
contained in this Section 4 shall in any way be deemed to limit 
Contractor's obligation to pay for all water accepted by it from 
District in accordance with the appropriate rate set forth from time 
to time in District's then applicable rate schedule. 

c) If in any year during the term hereof, the Board of Directors of 
District shall by Resolution place in effect a water reduction program 
in excess of 10 percent of normal usage, the monthly scheduled 
amounts or portions thereof, as set forth in Article B, Section le, for 
that portion of the year when such water reduction program is in 
effect shall be reduced by the same percentage as required by the 
water reduction program less 10 percent. The Contractor shall be 
notified in writing of such water reduction program. 

5. Surplus -If District shall determine, in accordance with sound accounting 
practice, that the aggregate of the revenues received by it in any fiscal year, or any rate 
period, during the term hereof a) from the sale of treated water to Contractor and Other 
Contractors, b) from the sale of raw water, and c) through collection of the groundwater 
charges referred to in Article E hereof, has exceeded District's costs and expenses during 
such year, or rate period, District shall retain such excess and reserve the same for 
purchases of raw water, construction, maintenance or operation of existing or additional 
facilities for the importation, conservation, treatment or wholesale distribution of water, 
reduce its scheduled price of treated water or, subject to the provisions of the Act, 
reduce said groundwater charges. It is understood that the object in computing rates 
under this contract is to cover the costs related to the importation, conservation, 
treatment or wholesale distribution of water. 

6. Non-Contract Water- The term "non-contract water" refers to treated 
water found by District to be available for delivery to the treated water contractors in 
addition to the scheduled amounts. Non-contract water may be available only at such 
times and such prices as determined by the District. District will notify Contractor in 
writing thereof. Deliveries of non-contract water to Contractor will only be made after 
Contractor has purchased 100 percent of the monthly scheduled amount as set forth in 
Article B, Section l(e). Further, at the end of each fiscal year an adjustment in billing 
will be made and Contractor will be required to have paid for 100 percent of the 
approved delivery scheduled amount, less any other adjustments before the purchase of 
non-contract water is allowed. During any period in which non-contract water is not 
available and Contractor tal<es water in excess of its scheduled amount, such water will 
not be reclassified and will be charged for at the full contract price. Water taken in 
excess of scheduled amounts during periods when non-contract water is not available may 
be credited as a part of (;ontractor's minimum annual charge. 

7. Billings- Billings shall be made monthly as follows: On or about the first of 
each month District will send to Contractor a bill calculated in accordance with the 
provisions of Article C hereof for all treated water accepted by Contractor from District 
during the preceding month. 'Phe final bill for each fiscal year shall include any sums due 
for the minimum charge required by Article C, Section 4, hereof. District shall make 
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'every effort to make required meter readings on the last day of each calendar month, but 
District shall be entitled to make such readings three days prior to the close of any 
calendar month or within five days after the beginning of any calendar month. 

8. Time and Method of Payment- Payments shall be made by Contractor to 
District within twenty (20) days after billing by District. In the event that Contractor in 
good faith contests the accuracy of any bill submitted to it pursuant to this contract, it 
shall give District notice thereof at least five (5) days prior to the day upon which 
payment of the stated amount is due. To the extent that District finds Contractor's 
contentions regarding the statement to be correct, it shall revise the statement 
accordingly and Contractor shall make payment of the amounts on or before the due. 
date. To the extent that District does not find Contractor's contentions to be correct or 
where time is not available for a review of such contentions prior to the due date, 
Contractor shall pay the billed amount on or before the due date and may mal<e the 
contested part of such payment under protest and seek to recover the amount in question 
from District. 

ARTICLE D. AVAILABILITY OF WATER 

1. In any year in which there may occur a water shortage by reason of drought 
or other temporary cause in the supply of wntor nn:ti1ub1e for delivery to all users, 
District shall, before reducing other deliveries of water, reduce, or if necessary cease, to 
the extent permitted by the operation of District's facilities consistent with its 
obligations to receive water pursuant to the State and/or Federal Contract, all deliveries 
of untreated water for recharge of groundwaters. 

2. If, despite such reduction or cessation of such deliveries of untreated water 
for groundwater recharge pursuant to the provisions of the preceding Section 1, a further 
reduction in deliveries shall become necessary if the treated water requirements set 
forth on the approved deli very schedule of Contractor and Other Contractors are to be 
met, District shall, before reducing deliveries to Contractor and Other Contractors, 
reduce the total amount of agricultural water (as defined in the Act) released to others 
for surface delivery during such fiscal year by an amount equal to the following: namely, 
the average of the releases of such surface-delivered agricultural water during the 
preceding three fiscal years multiplied by the percentage by which District's total 
receipt of water from State and Federal sources for agricultural use (as such use is 
defined in the State and Federal Contracts) is reduced in such year pursuant to provisions 
of said contracts. 

. 3. If any reduction in deliveries of treated water shall become necessary 
following reductions in untreated water pursuant to the provisions of the preceding 
Sections 1 and 2, District shall reduce deliveries of treated water to Contractor and 
Other Contractors in an amount which bears the sa'me proportion to the total amount of 
such reduction that the amount included in such treated water user's approved delivery 
schedule bears to the total of the amount included in the approved delivery schedule of 
Contractor and Other Contractors for that fiscal year, all as determined by District; 
provided that District may apportion on some other basis if such is required to meet 
minimum demands for domestic supply, fire protection, or sanitation during the year. 
District agrees to notify Contractor in writing promptly in the event any such reduction 
in deliveries to Contractor and Other Contractors shall be decided upon and concurrently 
of the amount of such reduction and of any changes in Contractor's approved delivery. 
schedule. 
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4. District shall not be liable for failure to deliver water to Contractor 
hereunder in the amounts hereinabove provided if such failure shall be caused by drought 
or any other reason beyond the reasonable control of District. 

5. District shall give Contractor written notice as far in advance as possible of 
any reduction in deliveries of treated water 'which may be necessary because of a 
shortage in water supply. 

ARTICLE E. GROUNDWATER CHARGE 

District agrees that in establishing or modifying the boundaries of any zone 
pursuant to the provisions of the Act, it will not act in an unreasonable, arbitrary, 
capricious or discriminatory manner. District further agrees that it will use its best 
efforts throughout the term of this contract to collect, without deduction or offset, from 
all persons operating groundwater-producing facilities (as said words are defined in 
Section 26.1 of the Act) the groundwater charges at the rates per acre-foot of water 
then applicable in the zone of the District in which each such facility is located. 

ARTICLE F. REMEDIES 

By reason of the specialized nature of the water service to be rendered, and for 
the further reason that the extent of any damage caused to either party by the other by 
reason of any breach of this contract may be extremely difficult to determine, it is 
agreed by the parties hereto that an action for damages is an inadequate remedy for any 
breach, and that specific performance, without precluding any other remedy available in 
equity or at law, will be necessary to furnish either party hereto with an adequate 
remedy for the breach hereof. 

ARTICLE G. GENERAL PROVISIONS 

1. Amendments- This Contract may be amended at any time by mutual 
agreement of the parties, except insofar as any proposed amendments are in any way 
contrary to applicable law. District agrees that in the event of legally enforceable 
action by a cognizant governmental body, either a) producing a prospective change in the 
volume of use of water by Contractor's customers, as by the imposition of an order 
suspending new services, or b) requiring reuse of wastewater or forbidding or limiting the 
discharge of wastewater into San Francisco Bay, District will make such amendments to 
Exhibit B of this contract as the circumstances may reasonably and equitability require. 

' 

2. Challenge of Laws -Nothing herein contained shall be construed as stopping 
or otherwise preventing Contractor or District from contesting by litigation or other 
lawful means the validity, constitutionality, construction, or application of any law of 
this State, any ordinance of District, or any rule, regulation or practice of District or 
Contractor. 

3. Waiver of Rights -Any waiver at any time by either party nereto of its 
rights with respect to a default or any other matter arising in connection with this 
contract shall not be deemed to be a waiver with respect to any other default or 
matter. None of the covenants or agreements herein contained can be waived except by 
the written consent of the waiving party. 
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4. Notices- All notices or other writings in this contract provided to be given 
or made or sent, or which may be given or made or sent, by either party hereto to the 
other, shall be deemed to have been fully given or made or sent when made in writing and 
deposited in the United States mail, registered, or certified, postage prepaid, and 
addressed as follows: 

I 

To District: 

To Contractor: 

Santa Clara Valley Water District 
5750 Almaden Expressway 
San Jose, California 95118 

City of Santa Clara Water Department 
1500 Warburton Avenue 
Santa Clara, California 95050 

The address to which any notice or other writing may be given or made or sent to 
either party may be changed upon written notice given by such party as above provided. 

5. Separability- If any one or more of the covenants or agreements set forth in 
this contract on the part oi District or Contractor, or either of them, to be performed 
should be contrary to any provision of law or contrary to the policy of law to such extent 
as to be unenforceable in any court of competent jurisdiction, then such covenant or 
covenants, agreement or agreements, shall be null and void and shall be deemed 
separable from the remaining covenants and agreements and shall in nowise affect the 
validity of this contract. 

6. Paragraph Headings - Paragraph headings in this contract are for 
convenience only and are not to be construed as a part of this contract or in any way 
limiting or amplifying the provisions hereof. 

7. Other Contracts- District agrees that each contract for the supply of 
treated water hereafter entered into by District with any Other Contractor shall contain 
provisions substantially similar to those herein set forth and shall not contain any 
provisions of a material nature more favorable to the Other Contractor than the 
provisions herein applicable to the Contractor. 

/!Ill 

1!111 
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IN WITNESS WHEREOF, District has caused this contract to be executed by the 
Chairman of its Board of Directors and caused its Official Seal to be hereunto affixed 
and Contractor has caused these presents to be executed on 
19 , by its duly authorized officer. 

!; A 'i"rES'l': SUSAN A. EKSTRAND 

Cier k of the Board of Directors 
(l.!'JlK PRO 1l'U Of THt BOARD Of 0\RECTUI<.$ 

Approved as to form: 

General Counsel, Santa Clara 
Valley Water District 

ATTEST: 

10C312 
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SANTA CLARA VALLEY WATER DISTRICT 

Approved as to form: 

'\',1 ,j·' 0 •;j ( J. . . tl"' iMI .{;1 '\ Du;i'i\1 
A tt<irney for Contractor U 
Michael R. Downey 
Assistant City Attorney 
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SETTLEMENT AGREEMENT 
AND MASTER WATER SALES CONTRACT 

The purpose of this Settlement Agreement and Master Water Sales Contract ("A!<reement") 
is to memorialize the understanding which the City and County of San Francisco ("the City") and 
certain of its suburban water purchasers have reached regarding the settlement of that certain civil 
action ("the action") entitled City of Palo Alto, et al. v. City an~ County of San Francisco, presently 
pending in the United States District Court for the Northern District of California as No. C 74 1997 
RHS. This Agreement is also intended to serve as the document governing the rights and obligations 
of the City and these and certain other suburban \:Vater purchasers as a group, and shall be incor
porated by reference into individual water supply contracts ("the Individual Contracts") between 
the City and each such purchaser. 

TI1e action was originally instituted in 1974, when a Complaint for Injunction and Declaratmy 
Relief was filed, together with a Motion for Preliminary Injunction and Temporary Restraining Order. 
The precipitating event which caused the £ling of the Complaint was the decision by the City to 
inCrease suburban water rates 20.5o/o while increasing in-City rates l4.5o/o. Plaintiffs successfully 
obtained a preliminary injunction barring this rate increase, which was affirmed on appeal in 1977. 
City of Polo Alto v. City and County of San Francisco, 548 F.2d 1375 (9th Cir. 1977). In 1976, 
Plaintiffs obtained another preliminary injunction ago.inst the City, barring the City from instituting 
a certain "lifeline" rate, the effect of which was disproportionately to lower rates to in-City water users. 

In 1978, Plaintiffs filed an Amended and Supplemental Complaint in the action. While the prior 
Complaint and Motions for Preliminary Injunction had been directed specifically against certain 
impending rate increases, the Amended and Supplemental Complaint substantially broadened the 
scope of the action into an attack upon the historic method by which the City has charged suburban 
cities and other public entities for water. The Amended and Supplemental Complaint charged 
that the City's long-standing rate-setting practices violated the Raker Act, 38 Stat. 242 (1913) 
(hereinafter sometimes referred to as "the Act"), in a number of different respects. The Complaint 
sought declaratory relief regarding the rights and obligations of Plaintiffs and the City under the 
Act, an injunction prohibiting the City from charging unreasonable, arbitrary or discriminatory 
rates, and restitution by the City to Plaintiffs of any amounts charged them for water found to be 
in violation of the Act. 

Throughout the action, the City has denied that Plaintiffs are entitled to any relief and contended 
that: (a) the Raker Act affords Plaintiffs no private right of action; (b) the Raker Act does not 
require that the City sell water to Plaintiffs at cost, hut merely that the City's water rates conform 
to state law; and (c) the rates charged the suburban purchasers for water have been and continue 
to be legal under state and federal law. The City has filed a Motion for Summary Judgment 
based upon the first two of these claims, which is presently pending before the District Court. 

During the course of the action, the parties have engaged in extensive settlement negotiations 
in an effort to resolve their outstanding difference!' amicably and provide a new framework for 
their future relationship. This Agreement is the product of those negotiations, and reflects the under
standings which the parties hereto have reached in their efforts to settle the action. As will also be 
seen hereafter, this Agreement provides that certain issues as to which the parties possess conflicting 
views will not be resolved by this Agreement, and this Agreement shall not be construed as a con
cession by any signatory thereto as to any such specifically reserved issue. 

The terms of the Agreement reached between the parties are as follows: 
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ARTICLE I 

PARTIES 

Section l.Ol. Parties. 

The parties to this Agreement are the City and County of San Francisco and such of the following 
entities (all of whom purchase water from the City) as have executed this Agreement: 

(a) The City of Palo Alto, City of Redwood City, City of Burlingame, City of Menlo Park, 
City of Hayward, City of San Bruno, City of Daly City, Alameda County Water District, Coast
side County \\later District, North Coast County \'later District, Belmont County Water District, 
Skyline County Water District, Purissima Hills Water District, East Palo Alto County Waterworks 
District and the San Mateo County Waterworks District No. 3, all of whom shall hereafter col
lectively be referred to as "Plaintiffs"; 

(b) The Estero Municipal Improvement District, Town of Hillsborough, City of Millbrae, 
Westborough County Water District, City of Brisbane, Guadalupe Valley Municipal Improve
ment District, Los Trancos County VVater District, City of Sunnyvale, Cordilleras Mutual Vlater 
Association, The Board of Trustees of The Leland Stanford Junior University ("Stanford Univer
sity''), City of Mountain View, City of Milpitas, City of Santa Clara, City of San Jose, and the 
California \~later Service Company. 

The entities listed above in groups (a) and (b) which have executed this Agreement shall col
lectively be referred to as the "suburban purchasers". 
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ARTICLE II 

EFFECTIVE DATE, DISPOSITION OF ACTION, RELEASE OF PAST MONETARY 
CLAIMS, RESERVATION OF "CO-GRANTEE" CLAIMS AND DISMISSAL OF CLAIM 

RE INTRA-CITY FUND TRANSFERS 

Section 2.01. Effective Date. 

Except as hereinafter provided, this Agreement shall become effective only when it has been 
duly approved by the City and by each of the entities listed in Section 1.01 (a) and (b) ("listed 
entities") and when the City and each of these listed entities (except for the City of Hayward and 
the Estero Municipal Improvement District) have entered into an Individual Contract, as provided 
in Section 9.01. If the City and all listed entities approve this Agreement and (except for the City 
of Hayward and the Estero Municipal Improvement District) an Individual Contract by May 25, 
1984, the effective date shall be May 25, 1984. 

If, by May 25, 1984, this Agreement has been approved by fewer than all of the listed entities 
and/or fewer than all of the listed entities have entered into Individual Contracts with the City, then 
the effectiveness of this Agreement shall be determined as follows: 

(a) If suburban purchasers representing at least 80 percent in number (24) and 80 percent 
of the quantity of water purchased from the City by all the listed entities in calendar year 1981 
(57,947,464 ccf) have approved this Agreement and (if required) their Individual Contracts, then 
the City shall have the option to waive its right under this section to require that all listed entities 
have approved this Agreement and an Individual Contract as a condition precedent to this 
Agreement and any Individual Contract becoming effective. The City shall have 20 days from 
May 25, 1984 within which to elect to waive the condition and to send notice to the listed entities 
which have approved this Agreement of its waiver. If the City elects to waive the condition, then 
those listed entities which have approved this Agreement and Individual Contracts shall be 
bound thereby and this Agreement and the Individual Contracts shall become effective, as of 
the date of the City's election, as to them. For purposes of determining whether the suburban 
purchasers which have approved this Agreement represent 80 percent or more of the water pur
chased during 1981 (i.e., 57,947,464 ccf or more), the quantity of water attributable to each 
listed entity shall be as set forth in Exhibit K-2. 

(b) If listed entities representing less than 80 percent in number and quantity of water pur
chased have approved this Agreement and (if required) their Individual Contracts, then both the 
City and those listed entities which have signed this Agreement and Individual Contracts shall 
have the option to waive its and their rights under this Section to require that all listed entites have 
approved this Agreement and an Individual Contract as a condition precedent to tllis Agreement 
and any Individual Contract becoming effective. This option shall be exercised in the following 
manner. First, the City shall send notice, on or before June 1, 1984, to each listed entity which 
has approved this Agreement and an Individual Contract on or before May 25, 1984 of the names 
of all of the listed entities which have also approved this Agreement and an Individual Contract. 
Second, each of the listed entities which has approved this Agreement and an Individual Contract 
on or before May 25, 1984 shall notify the City of its decision to waive the condition by June 22, 
1984. Third, if the City then elects to waive the condition, it shall notify each listed entity which 
has signed this Agreement and an Individual Contract of its election no later than August 7, 1984, 
and this Agreement and the Individual Contiacts shall then become effective as to each listed 
entity which has elected to waive the condition, as of August 7, 1984. 

(c) Notwithstanding anything in Sections 2.01 (a) and (b) to the contrary, this Agreement 
shall not become effective unless signed by each and every Plaintiff, except as provided herein: 

( 1) If all Plaintiffs sign the Stipulation for Dismissal with Prejudice provided for in 
Section 2.02 by May 25, 1984, then the City may waive this condition by giving written notice 
of waiver to each listed entity no later than August 7, 1984. If this condition is thus waived, 
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then the effectiveness of this Agreement shall be determined under Section 2.01 (a) or (b), 
whichever is applicable. 

( 2) If any Plaintiff has not signed the Stipulation for Dismissal with Prejudice provided 
for in Section 2.02 by May 25, 1984, then both the City and those listed entities which have 
signed this Agreement and an Individual Contract shall have the option to waive this 
condition. The option shall be exercised in the same manner as that specified in Section 
2.01 (b), mutatis mutaruiis. If this condition is waived pursuant to this subsection, then the 
effectiveness of this Agreement shall be determined under Section 2.01 (a) or (b), whichever 
is applicable. 

(d) If this Agreement becomes effective pursuant to either Section 2.01 (a) or 2.01 (b), 
then the Supply Assurance defined in Section 7.01 shall be reduced by the amount of the 
individual supply guarantees, set out in Exhibit K~l, of those listed entities which are not parties 
to the Agreement. (If the City of Hayward ("Hayward") does not become a party to this 
Agreement, the Supply Assurance shall be reduced by 14.53 mgd as of July 1, 1984 and shall 
be further reduced at three year intervals thereafter (e.g., as of July 1, 1987, July l, 1990, etc.) 
by the average amount of water delivered annually by the City to Hayward in excess of 14.53 
mgd during the three year period. If the Estero Municipal Improvement District ("Estero") does 
not become a party to this Agreement, the Supply Assurance shall be reduced by 3.95 mgd as 
of July 1, 1984 and shall be further reduced at three year intervals thereafter by the average 
amount of water delivered annually by the City to Estero in excess of 3.95 mgd during the three 
year period.) Corresponding reductions shall also be made in the "ultimate base rates" and in 
the calculation of ultimate maximum day and ultimate maximum hour rates, as defined in 
Exhibit J. 

The parties intend that the adjustments to the Supply Assurance provided for in this sub
section be made in conjunction with the adjustments required by Section 7.02( b). At such 
time as annual adjustments are required by Section 7.02(b)(5), the reductions in the Supply 
Assurance provided for herein shall also be made annually rather than triennially. 

Only those listed entities which are signatories to this Agreement and an Individual Contract 
shall be entitled to share in "residual water" as defined in Section 7.02. 

(e) No provision of Article IX which applies to fewer than all of the suburban purchasers 
shall become effective unless the City and the suburban purchaser( s) to which the provision 
refers sign this Agreement and (except for Hayward and Estero) their Individual Contracts. 

(f) The time limits in subsections (a), (b) and (c) of this Section may be extended by 
agreement of counsel for the City and Plaintiffs, for a period not to exceed sixty ( 60) days. 

Section 2.02. Dispomtion of the Action. 

At the time each of the Plaintiffs signs the Agreement and (except the City of Hayward) an 
Individual Contract, each Plaintiff also shall sign a Stipulation for Dismissal with Prejudice of the 
action ('"the Stipulation") in the form attached hereto as Exhibit N. If all Plaintiffs sign the Stipu
lation, or if the City and those listed entities which have signed this Agreement and an Individual 
Contract exercise the option provided in Section 2.01 (c) ( 2), then forty days after the last of the 
notices provided for in Section 8.18 has been filed, the City is authorized to and shall file the 
Stipulation on behalf of it and all Plaintiffs which have signed the Stipulation with the Clerk of 
the United States District Court for the Northern District of California. 

The Stipulation shall recite that the prior injunctions entered in the action shall be vacated. 
Each party shall bear its own costs, including att0111eys' fees, incident to its participation in the 
action. 

In the event that a final judgment is entered by a court of competent jurisdiction declaring this 
Agreement to be invalid, the Stipulation shall not bar a listed entity from £ling the same or a sim-
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ilar action as the action which is dismissed by the Stipulation, except that a listed entity which 
joins in or supports a judicial challenge which results in the judgment declaring the Agreement to 
be invalid shall be barred from filing the same or a similar action as that dismissed by the Stipu
lation. By signing this Agreement, each party hereto explicitly and knowingly waives any and all 
rights to commence or maintain any action or proceeding to challenge its validity. 

Each entity listed in subsection 1.01 (b) which becomes a signatory to this Agreement hereby 
agrees that the Stipulation shall have the same force and effect as applied to it that the Stipulation 
has with respect to the Plaintiffs which sign it and that any claim the assertion of \Vhich would 
be barred by the Stipulation with respect to a Plaintiff signatory shall similarly be barred if asserted 
by a non-Plaintiff signatory of this Agreement. 

Section 2.03. Mutual Release of Pas-t Monetary Claims. 

In the action, Plaintiffs asserted, inter alia, monetary claims against the City based on alleged 
historical overcharges for water sold by the City to suburban purchasers. The City in the action 
contended, i111.ter alia, that it had historically undercharged suburban purchasers for water. The 
partjes to this Agreement desire to release each other fronT any liability on account of such claimed 
monetary overcharges or undercharges, as follows: 

(a) Each listed entity which is a signatory hereto releases City of and from any and all 
monetary claims for overcharges arising out of sales of water by City to such entity prior to 
June 30, 1984. This release shall not extend to any contested water billing between City and 
such entity, heretofore existing or hereafter arising) on grounds unrelated to the issues raised 
in the action, such as (without Hmitation) errors in billing, errors in the rate schedule applied, 
and disputes over the amount of water sold during a billing period; however, each such entity 
hereby warrants and represents to City that it knows of no such unrelated claims as of thirty 
days before the date of its signature hereto which have not been disclosed to the City. This 
release shall include all monetary claims for overcharges on water sold by the City prior to 
June 30, 1984, which were raised in the action or which could have been raised in the action, 
whether based on federal law (including the Raker Act), state law, the Charter of the City 
and County of San Francisco, or any other applicable provision of law. 

(b) The City releases each listed entity which is a signatory hereto of and from any and all 
monetary claims for undercharges arising out of sales of water by the City to such entity prior 
to June 30, 1984. This release shall not extend to any contested water billing between the City 
and such entity, heretofore existing or hereafter arising, on grounds unrelated to the issues raised 
in the action, such as (without limitation) errors in billing, errors in the rate schedule applied, 
and disputes over the amount of water sold during a billing period; however, the City warrants 
and represents that it knows of no such unrelated claims against any such entity as of thirty days 
before the date of its signature hereto which have not been disclosed to the entity affected. This 
release shall include all monetary claims for undercharges on water sold prior to June 30, 1984, 
which were asserted by City or which could have been asserted by City in the action, whether 
by way of defense, counterclaim or otherwise, whether based on federal law (including the 
Raker Act), state law, the Charter of the City and County of San Francisco, or any other appli
cable provision of law. 

(c) Each of the signatories to this Agreement hereby acknowledges that it is familiar with 
the provisions of and has been advised as to the meaning and effect of waiver of the rights and 
benefits conferred by California Civil Code Section 1542, and hereby knowingly waives the 
rights and benefits conferred by that section, which provides: 

"A general release does not extend to claims which the creditor does not know or suspect 
to exist in his favor at the time of executing the release, which if known by him must have 
materially affected his settlement with the debtor." 
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Section 2.04. Reservation of "Co-Grantee" Claims Under Raker Act. 

Plaintiffs contended in the action that they and the other suburban purchasers which are 
municipalities or water districts are "co~grantees" within the meaning of Section 8 of the Act, and 
are entitled to certain rights, benefits and privileges by virtue of that status. The City has denied 
those claims. Nothing in this Agreement (or in the Individual Contracts which shail subsequently 
be entered into between the parties incorporating this Agreement) shall be construed or interpreted 
in any way to affect or influence the ultimate resolution of the controversy between the parties 
concerning whether any of the suburban purchasers are ''co~grantees" under the Raker Act and, 
if so, what rights, benefits and privileges accrue to them by reason of that claimed status, nor shall 
the dismissal with prejudice filed pursuant to Section 2.02 bar the future adjudication of such claims. 
Notwithstanding anything in this Section, this Agreement shal1 detennine the respective monetary 
rights and liabilities of the parties with respect to the water sold by the City to the suburban pur
chasers during the Term hereof, and such rights and liabilities shall not be affected by any judgments 
or orders issued by any court in any other litigation, whether or not between the parties hereto, and 
whether or not related to the controversy over co-grantee status, except for arbih·ation and/ or litigation 
reserved by Section 8.01 or initiated pursuant to Section 8.02. The reservation of Raker Act rights in 
this Section is subject to the waiver of those rights in Sections 5.05(b) and S.Ol(b) and (c). 

Section 2.05. Dismissal of Claim re Intra-City Fund Transfers. 

Plaintiffs contended in the action that a certain proposed transfer of funds from the San Francisco 
Water Department ( SFWD) to the CitJ's General Fund violated provisions of state and federal law 
(including the Act) as well as then-existing contracts between Plaintiffs and the City. The suburban 
purchasers hereby acknowledge that the filing of the Stipulation described in Section 2.02 shall dismiss 
with prejudice all those claims asserted in the action with respect to transfers of funds and that unless 
such Stipulation ceases to be a bar to the filing of the same or a subsequent action pursuant to the 
penultimate paragraph of Section 2.02, these claims shall be forever barred as to them. Each suburban 
purchaser hereby unconditionally waives and releases the City from any and all claims heretofore or 
hereafter arising from transfers by the City, not prohibited by its Charter, of funds from the SFWD 
to any other department or fund of the City, during the Tenn of this Agreement, and further agrees 
unconditiona11y not to contest the validity of any such transfer before any court or administrative official, 
tribunal or agency. However, this waiver and release shall not absolve the City from the performance 
of any duty or obligation imposed under this Agreement, and it shall be no defense to any proceed
ing, whether judicial or arbitral, brought to enforce the te1ms of this Agreement or for the breach 
thereof, that performance by the City has been rendered impossible or impracticable because of any 
transfers of funds from the SFWD to any other department or fund of the City. Nothing in this 
Section is intended or shall be construed to infringe the City's right under Section 5.03(b) ( l) to 
raise rates on an emergency basis to cover capital expenses if the SFWD does not have sufficient 
unappropr:iated funds available for use and is unable to obtain sufficient funds, in the time neces
sary, through the issuance of bonds or from state or federal grants. 
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Section 3.01. Term. 

ARTICLE III 

TERM 

The term ("Term") of this Agreement shall be twenty-five (25) years. The Term shall begin on 
July 1, 1984, regardless of whether the effective date is before or after that date, and shall end on 
June 30, 2009, provided that the City shall have no obligation to comply with the provisions of 
Section 5.02 and 5.03 prior to the effective date of the Agreement. Except as provided in Article IX, 
the Term of all Individual Contracts shall also begin on July 1, 1934 and end on June 30, 2009. 

Section 3.02. Extension of Term. 

After the expiration of the Term, this Agreement may be extended by mutual consent of the 
parties, subject to any modifications thereof which may be detem1ined at that time. If fewer than all 
of the parties signatory hereto desire to extend this Agreement beyond its Te1m, with or without 
modifications, the City and those of the suburban purchasers who wish to extend the Agreement shall 
be free to do so, provided that no party to this Agreement which does not wish to become a party to 
such an extended Agreement shall be compelled to do so by the actions of any other pa1iy to this 
Agreement under this Section. 

Section 3.03. Modifications During Term. 

(a) At any time during the Term of this Agreement, or any extension thereof, the parties agree, 
if requested by any signatory hereto, to conduct mutual negotiations in good faith on the subject of 
any modifications he!·eof which may be desired by any signatory hereto and, pursuant to such nego
tiations, this Agreement may be amended by mutual consent of all parties. 

(b) This Agreement may also be amended with the consent of the City and of suburban pur
chasers representing at least 95 percent of the quantity of water delivered by the City to all suburban 
purchasers during the preceding fiscal year, provided that no amendment substantially and adversely 
affecting a fundamental right of a suburban purchaser under this Agreement may be made without 
the consent of that purchaser. Fundamental rights of suburban purchasers include, but are not limited 
to, their status as parties to this Agreement, tl1eir allocation of water as provided in Sections 7.02 and 
7.03, and any specific rights conferred in Article IX. No amendment to Article IV or Section 5.04 
which has the effect of discriminating against any individual suburban purchaser or any group of 
fewer than all of the suburban purchasers shall become effective without the consent of the sub
urban purchaser(s) thereby adversely affected. Amendments to Article IV which merely affect the 
allocation of expenses between direct City water users, on the one hand, and the suburban purchasers 
collectively, on the other, and amendments to Sections 5.02, 5.03, 5.06 and 5.07(a) through (d) and 
Article VI which merely alter the budgetary, rate-making, balancing account, accounting and audit
ing procedures described therein, shall become effective if approved by the City and suburban pur
chasers representing at least 95 percent of the quantity of water delivered by the City to all sub
urban purchasers during the preceding fiscal year. 

(c) When an amendment has been approved by the City and 95 percent of the suburban pur
chasers (as herein defined) pursuant to subsection (b), the City shall give notice of the amendment's 
adoption to .the suburban purchasers. Notwithstanding any ·ather provision of law or this Agreement, 
any suburban purchaser which claims that an amendment to this Agreement that has been approved 
pursuant to subsection (b) violates its rights under that subsection shall have thirty days from the 
date the City sends the notice of the amendment's adoption in which to challenge the amendment's 
validity through appropriate judicial action. If no such action is filed within said thirty day period, 
the amendment shall be finally and conclusively deemed to have been adopted in compliance with 
this Article. 
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(d) If this Agreement becomes effective pursuant to either Sections 2.01(a) or 2.01(b), then it 
may be amended to admit additiow1l listed entities as parties, until August 7, 1984, with the consent 
of the City and suburban purchasers representing 66.7 percent of the 1981 water usage of those listed 
entities that have already become parties. After August 7, 1984, the admission of new listed entities 
as parties shall require 95 percent approval and the admission of new pa:·ties who are not listed 
entities shall require the consent of the City and ail suburban purchasers. 

(e) Notwithstanding the provisions of subsections (a) and (b), any provision of Article IX which 
applies only to an individual suburban purchaser may be amended with the concurrence of the City 
and the suburban purchaser to which it applies; provided that the amendment will not, directly or 
indirectly, adversely affect either the quantity of water available to other suburban purchasers or the 
cost of that water to other suburban purchasers. (An example of provisions in Article IX whose 
amendment is not permissible under this subsection is the maximum water delivery levels and 
service areas for San Jose and Santa Clara provided for in Section 9.03.) 

Before making any such amendment effective, the City shall give notice, with a copy of the 
text of the proposed amendment, to all other suburban purchasers. The suburban purchasers shall have 
sixty ( 60) days in which to object to the amendment on the ground that it is not permissible under 
this subsection. If no such objection is received by the City, the proposed amendment may become 
effective. If one or more suburban purchasers object to the amendment, the City, the individual 
suburban purchaser \Vith which the City intends to effect the amendment, and the suburban pur~ 
chaser ( s) which lodged the objection sball meet to discuss the matter. 

If the dispute cannot be resolved and the City and the suburban purchaser involved elect to 
proceed with the amendment, either the City or the suburban purchaser shall give written notice 
of such election to each suburban purchaser which has objected. Any suburban purchaser which has 
objected to such amendment shall have sixty ( 60) days from receipt of this notice within which to 
commence an action challenging the validity of such amendment, and such amendment shall be 
deemed effective as of the end of this 60-day period unless restrained by order of court. 

(f) Notwithstanding the foregoing provisions of this Section, the City may amend Exhibit J 
with the consent of the Suburban Representatives to reflect changes in the inputs into the SFWD 
wholesale system, changes in service connections, additions or retirement of assets, or any other change 
that would affect the calculation of the usage rates and ratios described in Exhibit J. The Suburban 
Representatives shall not unreasonably withhold consent to amendments proposed by the City. If the 
Suburban Representatives do not consent to an amendment proposed by the City, the City may 
implement th<e amendment and perform the calculations described in Exhibit J in accordance with 
the terms of the amendment, unless and until an arbitrator orders otherwise. 

(g) Notwithstanding the foregoing provisions of this Section, the City may amend Exhibit E 
as provided therein, subject to the provisions concerning notice and arbitration contained therein. 

Section 3.04. Deferral of Agreement's Term. 

The Term of the Agreement referred to in Section 3.01 was originally contemplated to commence 
on July l, 1983, and it now has been agreed that the Term will commence on July 1, 1984. Because of 
the deferral of the commencement date of the Term, the Ciy hereby agrees that: (1) there shall be 
no rate increases for fiscal year 1984/85 applicable to suburban purchasers, provided that this provision 
shall not preclude an emergency rate increase if permitted under Section 5.03 (b); ( 2) it will not, 
Pecause of the execution of this Agreement, defer to fiscal year 1984/85 the incurring or accrual of 
any item of operating, maintenance, or administrative and general expense which otherwise \VOuld 
have been incurred or accrued dming fiscal year 1983/84; and ( 3) it \vill not, because of the execution 
of this Agreement, delay beyond June 30, 1984, the completion or placement into service of revenue
funded assets under construction in fiscal year 1983/84 which otherwise would have been completed or 
placed into service during said fiscal year. 
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ARTICLE IV 

SUBURBAN REVENUE REQUIREMENT 

Section 4.01. Scope of Article. 

This Article shall be applicable only to the rates charged by the City to the suburban pur
chasers for water delivered pursuant hereto. Nothing contained in this Agreement (with the excep
tion of Section 8.07) shall be interpreted or construed so as to limit, constrain or in any way affect 
the rates which San Francisco may charge for water sold to water users within the City's geographical 
boundaries, water sold to City departments or agencies located outside of the City's geographlcal 
limits, water sold to the City's other water purchasers located outside of the City's geographical limits 
(including those listed entities which do not execute this Agreement) or the methodology by which 
any or all of such rates are determined. These three categories of water users are referred to herein 
as "direct City water users." Suburban purchasers, as deflned in Article I, and direct City water 
users, as defined in this Section, represent aH existing users of water supplied by the San Francisco 
Water Department. 

Section 4.02. General Principles of Cost Allocation. 

The purpose of this Article is to set forth the method by which the suburban purchasers' col
lective share of the San Francisco Vi/ater Department's ( SFVVD's) total revenue requirements \Vill 

be determined. This collective share shall be termed the "suburban revenue requirement." The sub
urban revenue requirement will consist of the sum of the suburban purchasers' allocated shares of 
the operating and capital costs, determined on the utility basis as hereinafter set forth, incurred by 
the SFWD in providing water to the suburban purchasers. Specifically, the suburban revenue require
ment will consist of and be limited to the following six categories: 

• operating and maintenance expenses 

e administrative and general expenses 

e property taxes 

m return on rate base 

o depreciation on utiHty plant 

• the Suburban Hetch Hetcby Assessment 

In each of these categories, costs related only to providing water to direct City water users 
("direct City costs'') will be allocated entirely to such users. Costs related only to providing water 
to suburban purchasers ("direct suburban costs") will be allocated entirely to such users. Costs related 
to p'roviding water to both direct City water users and to suburban purchasers ("joint costs'') will 
be allocated between the City and the suburban purchasers in accordance with the following method
ology. "Wholesale" costs shall include both joint costs and direct suburban costs. 

Section 4.03. Operating and Maintenance Expenses. 

There are Bve categories of Operating and Maintenance expenses: 

(a) Source of Supply. 

Description: This category includes operating and maintenance expenses attributable to collect
ing and impounding reservoirs, lakes, tunnels, wells, and supply mains operated by the SFWD. 
Outside-City joint expenses in this category are presently assigned to the SFVVD accounts listed in 
Exhibit A-1. 

Allocation: Source of supply expenses attributable to operation and maintenance of components 
of the system benefitting only direct City water users, which are identified as in-City expenses in the 
SFWD cost ledgers (i.e., expenses posted to accounts beginning with "4" or "64"), will be allocated 
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to the City. Source of supply expenses attributable to operation and maintenance of components of 
the system beneBtting both direct City water users and suburban purchasers, which arc identified in 
the City's cost ledgers as outside-City expenses (i.e., expenses posted to accounts beginning with "5" 
or "65"), will be jointly allocated between the City and the suburban purchasers on the basis of 
annual proportional usage of water, i.e., at the "current base rates" as defined in Exhibit J. 

(b) Pumping. 

Description: This category includes labor, fuel and power purchased for pumping water, and 
the operation and maintenancf' of pumping equipment. Outside-City joint pumping expenses are 
presently assigned to the SFWD accounts listed in Exhibit A-2. (In determining pumping charges 
the City shall be entitled to have the Hetch Hetchy Water and Power Department (HHWPD) bill 
SFWD for power supplied to SFWD by HHWPD at rates which shall not exceed the rates which 
would be charged by the Pacific Gas & Electric Company for providing like classes of electric 
service under its then-current rate schedules.) 

Allocation: Pumping expenses shall be allocated on the basis of the City's cost ledger location 
codes (in the same manner as source of supply expenses) with in-City expenses allocated entirely 
to the City and outside-City expenses allocated jointly between the City and the suburban purchasers. 
Outside-City joint pumping expenses shall be allocated at the current base rates. 

(c) Purification. 

Description: This category includes labor, purchase of supplies, and the operation and main
tenance of facilities used for water treatment. Outside-City joint purification expenses are presently 
assigned to the SFWD accounts listed in Exhibit A-3. 

Allocation: Purification expenses will be allocated on the basis of the City's cost ledger location 
codes (in the same manner as source of supply expenses)) with in-City e:;..:penses allocated entirely 
to the City and outside-City expenses allocated jointly between the City and the suburban purchasers. 
Outside-City joint purification expenses shall he allocated at the current base rates. 

(d) Transmission and Distribution Expenses. 

Description: The wholesale portion of this category includes operating and maintenance expenses 
attributable to the storage and distribution reservoirs and appurtenant mains, suburban meters and 
services, and certain related miscellaneous expenses. Direct suburban and joint transmission and 
distribution expenses are presently assigned to the SFWD accounts listed in Exhibit A-4. 

Allocation: Transmission and distribution expenses shall first be divided between in-City 
expenses and outside-City expenses on the basis of the City's cost ledger location codes (in the 
same manner as source of supply expenses), with in-City expenses allocated entirely to the City 
and outside-City expenses allocated jointly between the City and the suburban purchasers. This 
general rule is subject to two exceptions. 

First, the transmission and distribution expenses related to Sunset Reservoir (Account No. 
467760), University Mound Reservoir (Account No. 468760), and Merced Manor Reservoir (Account 
No. 469760) shall be allocated as outside-City joint expenses, despite their in-City categorization in 
the SFWD cost ledger location codes. 

Second, the following outside-City expenses related to the Palo Alto Pipeline shall be allocated 
entirely to the suburban purchasers without further alJocation: 

539753 

539761 

Transmission & Distribution Lines Expense 

Maintenance of Transmissions & Canals 

After these modifications have been made, outside-City joint transmission and distribution expenses 
shall be allocated between the City and the suburban purchasers at the current base rates. 
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(e) Customer Accounts. 

Description: This category includes meter reading, customer record keeping and collection 
costs. It presently consists of the line items in the SFWD cost ledgers listed in Exhibit A-5. 

Allocation: Customer accounts expenses will be allocated 98% to the City and 2% to the 
suburban purchasers. 

Section 4.04. Administrative and General Expenses. 

Description: This category consists of expenses associated with the administration of the SF\iVD 
and other general expenses, including City overhead and the San Francisco Public Utilites Commission 
charges. VV'hile the majority of these expenses are identified as in-City expenses in the City's cost 
ledger location codes, most in fact benefit both wholesale and in-City water users. Accordingly, they 
are not allocated on the basis of location code identification. 

There are three subcategories of Administrative and General Expenses, which are to be calculated 
and allocated as follows. 

(a) City Overhead. 

This subcategmy consists of support services provided by the City's central service departments 
which have not been directly billed to SFWD or other operating departments. All operating depart
ments of the City are assigned a prorated share of these unbilled costs, although only those City 
departments which are not supported by ad valorem taxes actnally reimburse the City's general 
fund for their share. The SFWD's share of these costs is presently identified in the SFWD cost 
ledgers as Account No. 649000-0920. 

The parties have agreed in principle that the bases on which these costs are allocated to the 
SFPUC, the SFWD and the HHWPD should fairly reflect the proportional benefit which each receives 
(along with other City departments and agencies) from the central service department whose costs 
are being allocated. The parties have also agreed that costs of central service departments allocated 
by the City in accordance with a ""Countywide Cost Allocation Plan" ("COWCAP") prepared annually 
by the City and submitted to and approved by the Bureau of Cost Plans in the State Controller's 
office (or its successor) should be entitled to a rebuttable presumption that they have been fairly 
allocated for purposes of this Agreement. However, the parties have not been able to agree on specific 
limits or allocational bases for costs of central service departments not reimbursable by the federal 
government and hence not included in the annual COWCAP. Accordingly, for purposes of this 
Agreement, City overhead allocable to direct City water users and suburban purchasers shall be 
determined in the foJlowing manner. 

For FY 1984/85, the City overhead charge shall be deemed to equal $600,000 for the SFWD and 
$240,000 for the SFPUC. For the next four succeeding fiscal years (e.g., FY 1985/86 through 1988/89), 
the City overhead charge shall be deemed to equal the deemed City overhead charge for FY 1984/85, 
adjusted to reflect changes in the San Francisco-Oakland Metropolitan Area Consumer Price Index 
(All Urban Consumers, 1967=100). (This index level is 307.3 as of December 1983.) The index level 
as of June 1984 shall be the Base Index. The deemed City overhead charge for (e.g., FY 1985/86) shall 
be adjusted based on the percentage change from the Base Index to the index as of June 1985. The 
deemed City overhead charge as so computed shall be in lieu of all other City overhead charges 
whether or not included in the annual COWCAP. In addition, the deemed City overhead charge will 
be reduced if costs of cenb·al service departments included in the COWCAP prepared for FY 1983/84 
and certified by the City"s Controller on February 18, 1983 are thereafter billed directly to the oper
ating departments rather than allocated, via COVlCAP or otherwise, and increased if costs of central 
service departments directly billed to the operating departments as of FY 1983/84 are thereafter 
allocated to the SFWD, via COWCAP or otherwise, rather than billed directly. 
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Before the close of fiscal year 1988/89, the City and the Suburban Representatives shall meet to 
discuss how City overhead shall be allocated to the suburban purchasers in fiscal years after FY 
1988/89. As the result of these negotiations, the City and the Suburban Representatives may agree 
either on a methodology for actually allocating City overhead to the SFWD, the SFPUC and the 
HHVVPD or, in the alternative, on a procedure for determining a "deemed City overhead charge" 
(such as that described in the preceding paragraph for FY 1984/85 through 1988/89) to be annually 
substituted for purposes of this Agreement for the actual City overhead annually charged to the 
SFWD, the SFPUC and the HHWPD. 

If the City and the Suburban Representatives are unable to reach either of the agreements speci
£ed in the preceding paragraph after negotiations, the City or any of the suburban purchasers may 
invoke arbitration pursuant to Section 8.02. The arbitrator shall have no power to direct the City's 
actual allocation of City overhead to the SFWD, the SFPUC, or the HHWPD, but shall have power 
to specify a "deemed City overhead charge" (or procedure for determining such charge) which fairly 
allocates the costs of central service departments in accordance with the principle set forth above. 
The "deemed City overhead charge" specified by the arbitrator or determined through the procedure 
specified by the arbitrator shall then be annually substituted for the actual City overhead annually 
charged to the SFWD, the SFPUC and the HHWPD. No "deemed City overhead charge" nor pro
cedure speci£ed by an arbitrator for determining the annual "deemed City overhead charge" shall 
last longer than five fiscal years. During the last year of that period, the City and the Suburban Rep
resentatives shall again attempt to negotiate an agreement in accordance \:Vith the preceding para
graphs. If these negotiations are unsuccessful, the matter will be referred to arbitration again for the 
determination of another "deemed City overhead charge" or procedure for determining such charge 
to be used during the next succeeding five-year period. 

(b) San Francisco Public Utilities Commission Charges. 

This subcategory consists of support services provided by the San Francisco Public Utilities 
Commission (SFPUC) and its constituent bureaus to the SFWD and the other operating departments 
under the jurisdiction of the SFPUC. It is presently identified in the SFWD cost ledgers as Accounts 
No. 649014 and 649000-3600. 

The bases by which these costs are allocated among the operating departments shall fairly reflect 
the proportional benefit which each department receives from the SFPUC support services and bureaus 
whose costs are being allocated. 

In order to implement the foregoing principle, the City will allocate those costs of SFPUC 
support services and bureaus which are reimbursable by the federal government under federal grant 
guidelines (hereafter called "federally allowable PUC costs") in accordance with the allocational 
bases included in the annual "PUC Indirect Cost Allocation Plan" for the fiscal year in question 
prepared by the City and submitted to the Division of Cost Allocation of the United States Depart
ment of Health and Human Services, or its successor, provided that the costs of leasing SFWD reve
nue-producing properties, now accounted for in the Real Estate Department within the Bureau of 
Administration, shall not be allocated to the suburban purchasers. 

Costs of SFPUC support services and bureaus allocated in accordance with the allocational 
bases prescribed for them in a "PUC Indirect Cost Allocation Plan" submitted by the City to the 
Division of Cost Allocation of the United States Department of Health and Human Services and 
approved by said Division (or its successor) shall (with the exception of the leasing costs noted 
above) be entitled to a rebuttable presumption that they have been fairly allocated for purposes 
of this Agreement. 

Costs of SFPUC support services and bureaus which are not reimbursable by the federal gov
ernment under federal grant guidelines (i.e., which are not federally allowable PUC costs) may 
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nevertheless be allocated to the suburban purchasers. Such costs shall be allocated to the SFWD 
on the bases set out in Exhibit A-6. 

The allocational bases set out in Exhibit A-6 may be changed by the City to correspond with 
changes in the allocational bases for federally allowable SFPUC costs which are approved or required 
by the federal government (or its delegate), to reflect changes in organization within the SFPUC 
or its departments, or changes in the functions performed by the departments whose costs are being 
allocated, or to increase the accuracy and/ or equity of the SFPUC cost allocation process. Any changed 
allocational bases must similarly comply with the principle stated above. 

The City overhead costs allocated to the SFPUC under the Countywide Cost ·Allocation Plan 
(COW CAP) described in paragraph (a) a hove, or other allocational procedure, shall not be charged 
to the suburban purchasers since those costs are to be replaced by the "deemed City overhead 
charge" determined under that paragraph. The deemed City overhead charge so determined shall, 
however, be allocated among MUNI, SFWD and HHWPD in the same proportion that the COWCAP 
costs allocated to the SFPUC are reallocated to the operating departments by the PUC Indirect Cost 
Allocation Plan for each fiscal year. This allocation of the deemed City overhead charge shaH be 
entitled to the same rebuttable presumption described above for other costs so allocated. 

(c) Other. 

The remaining administrative and general expenses which are partially allocable to the suburban 
purchasers presently consist of the line items in the SFWD cost ledgers listed on Exhibit A-7; pro
vided that the maximum amount which may be allocated in any year to the suburban purchasers 
as the result of payments by the City for claims arising out of breaks occurring in water transmission 
lines and mains and in-City reservoirs which are not included in the SFVVD wholesale utility plant 
shall be $100,000. Claims expenses covered by this annual aggregate limitation are presently identified 
in the SFWD cost ledgers as Account No. 649031. The $100,000 limitation shall be automatically 
adjusted every year in accordance with changes in the Consumer Price Index for the San Francisco
Oakland Metropolitan Area, provided that in no event will it be reduced below $100,000. 

Allocation: Except as provided in the following paragraph, City overhead, SFPUC charges, 
and other administrative and general expenses shall be allocated between the City and the suburban 
purchasers on the basis of the composite of the allocated expenses in the five Operating and Main
tenance categories. The suburban share of these expenses shall be equal to the total of such expenses 
( dete1mined as set out above) times the following fraction: 

Suburban share of SFWD source of supply, pumping, 
transmission and distribution, purification, and 

customer accounts expenses 

Total SFVvD source of supply, pumping, transmission 
and distribution, purification, and 

customer accounts expenses 

Administrative and general costs incurred by the SFPUC and SFWD in connection with the 
implementation and administration of this Agreement (which are presently assigned to Account No. 
649024) shall be allocated equally between the City and the suburban purchasers. The intent of this 
paragraph is that the expense of new operations and procedures incurred as a result of the City's 
obligations under this Agreement (including but not limited to preparation of the estimated sub
urban revenue requirement under Section 5.03 and the interim and final suburban revenue require
ments under Section 6.02) will be allocated equally to the City and the suburban purchasers but 
that expenses associated with administrative operations and procedures which existed prior to the 
effective date of this Agreement or which are not incurred as a result of the City's obligations under 
this Agreement will be allocated as provided above and will not be transferred to this account. 
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Expenses in this account in excess of $200,000 in any fiscal year shall be allocated pursuant to the 
formula in the preceding paragraph. Costs of the compliance audit allocated to the City under Sec
tion 6.03 (b) and costs allocated to the City under Section 6.06 regarding the Suburban Review shall 
not be chargeable against this $200,000 limit. This $200,000 limit shall be automatically adjusted 
every year in accordance with changes in the Consumer Price Index for the San Francisco-Oakland 
Metropolitan Area, provided that in no event will it be reduced below $200,000. 

Section 4.05. Property Taxes. 

Description: This category consists of ad valorem property taxes levied against SFWD prop
erties located in San Mateo, Santa Clara and Alameda Counties. It presently consists of the costs 
recorded in Account No. 659019 in the SFWD cost ledgers. 

Allocation: All property tax expenses will be allocated between the City and the suburban 
purchasers at current base rates; provided, however, that the total property taxes aJlocable will first 
be reduced by the amount of said taxes which are passed through to tenants or users of SFWD 
property and reimbursed to the City by such tenants or users. 

Section 4.06. Return on SFWD Rate Base. 

(a) Description: Return on the SFWD rate base consists of the SFWD's return on that portion 
of its wholesale net utility plant and wholesale working capital allowance allocable to the suburban 
purchasers. The return on the SFWD rate base is the product of ( l) the portion of the total SFWD 
rate base allocable to the suburban purchasers times ( 2) the overall rate of return. Each component 
shall be calculated as set forth below. 

(b) Calculation of Rate Base. 

The portion of the total SFWD rate base on which a return is to be paid is the suburban pur
chasers' share of the wholesale rate base. The wholesale portion of the total SFWD rate base must 
first be determined. Thereafter, the wholesale rate base must be allocated between the City and the 
suburban purchasers. 

( i) SFWD Wholesale Rate Base. 

The wholesale portion of the total SFWD rate base shall be the sum of ( l) the average of the 
wholesale portion of SFWD net utility plant in service at the beginning of the year and the whole
sale portion of SFWD net utility plant in service at the end of the year (i.e., the beginning wholesale 
net utility plant plus capital additions less depreciation, retirements and other dispositions removing 
an asset from utility plant in service) and ( 2) a wholesale working capital allowance (calculated 
as shown in Exhibit B-3) equal to one-sixth ('Is) of the annual wholesale SFWD operating and 
maintenance expenses and wholesale SFWD administrative and general expenses. As used in the 
previous sentence, "wholesale SFWD administrative and general expenses" shall be equal to the 
product of total SFWD administrative and general expenses times the following fraction: 

Wholesale SFWD source of supply, pumping, purification, 
transmission and distribution, and 

customer~accounts expenses 

Total SFWD source of supply, pumping, purification, 
transmission and distribution, and 

customer-accounts e:;.:penses 

(For purposes of computing this ratio, wholesale customer accounts expense shall be deemed to be 
two ( 2) percent of total customer accounts expense.) 

The wholesale portion of the SFWD net utility plant in service shall be the sum of the net 
book values, determined on the basis of depreciated original cost, of ( 1) all bond-funded SFWD 
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assets or portions thereof except those used to serve only direct City water users, as defined above, 
included in net utility plant as of June 30, 1984; and (2) all assets or portions thereof, however funded, 
added to net utility plant in service after June 30, 1984 except: (a) assets used to serve only direct 
City water users; and (b) assets, or portions thereof, funded from fed era] or state grants or direct 
user contributions. Thus, assets added to utility plant during fiscal year 1983/84 and funded from 
revenue shall not be included in the wholesale rate base for purposes of this Agreement. (A list of 
the revenue-funded assets which the City expects to add to the SFWD utility plant during fiscal 
year 1983/84 is shown in Exhibit B-4; these assets will not be included in the SFWD wholesale rate 
base for purposes of this Agreement regardless of whether they are actually placed into service during 
FY 1983/84 or thereafter.) 

If the City finances the acquisition of new assets for the SFWD by means other than from revenues 
or through bonded debt (e.g., by means of leases), the capitalization of those assets, the treatment 
of related expenses and related debt, and all other aspects of their accounting treatment, for pur
poses of this Agreement, shall be in accordance with Generally Accepted Accounting Principles, as 
amended from time to time. 

The net book value of all debt-funded assets included in net utility plant in service as of June 30, 
1983 and their categorization as direct City, direct suburban or joint (which includes the eight sub
categories of joint equipment assets described below) is shown in Exhibit B. The City will furnish the 
Suburban Representatives a list of all debt funded assets, together with the asset number, category, 
net book value, service life and annual depreciation for each, added to the SFWD utility plant during 
FY 1983/84. TI1is list shall be delivered on or before December 31, 1984. 

Interest on new debt-funded assets shall be capitalized in accordance with applicable Generally 
Accepted Accounting Principles, as amended from time: to time. 

(ii) Suburban Share of SFWD Wholesale Rate Base. 

The suburban purchasers' share of the SFWD wholesale rate base shall consist of (I) a share 
of the wholesale working capital allowance defined above and ( 2) a share of the SFWD wholesale 
net utility plant in service. 

T11e suburban purchasers' share of the wholesale working capital allowance is equal to one-sixth 
( 1/6) of their share of wholesale SFWD operating and maintenance and administrative and general 
expenses, as determined pursuant to Sections 4.03 and 4.04 and as illustrated in Exhibit B-3. 

The suburban purchasers' share of the SFWD wholesale net utility plant in service shall be the 
sum of the suburban share of each asset included therein. Each asset in the SFWD wholesale net utility 
plant shall be assigned to a category, based upon its characterization, and each category will be allo
cated between the City and suburban purchasers based on their respective use of assets within that 
category. The categories into which the assets in the SFWD wholesale net utility plant are segregated 
are as follows: 

Land 

Direct suburban 

Joint 

Equip1nent 

Direct suburban 

Joint 
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Joint equipment assets are further subdivided ino the following subcategories: 

Current base 

Ultimate base 

Current maximum day 

Ultimate maximum day 

Current maximum hour 

Ultimate maximum hour 

Standby 

Composite 

The definitions of each of these categories and subcategories and the allocational basis or formula 
by which each is to be allocated between the City and the suburban purchasers are contained in 
Exhibit C. The categorization of each asset included in the SFWD net utility plant in service as of 
June 30, 1983 is listed in Exhibits B-1 and B-2. The categorization of assets (and thus their subse
quent allocation) added to the SFWD net utility plant in service after June 30, 1983 shall be as agreed 
upon by the parties and, in the event they are unable to agree, by arbitration as provided in Section 
8.02. Debt funded assets scheduled to be added during FY 1983/84 shall be categorized as shown in 
Exhibit B-5. 

(c) Calculation of Overall Rate of Return. 

The overall rate of return on the SFWD wholesale rate base is equal to the sum of ( 1) the 
product of the cost of SFWD wholesale debt times the SFWD wrolesale debt percentage and (2) 
the product of the return on SFWD wholesale equity times the SFWD wholesale equity percentage. 

Each of these terms shall be defined and/or derived as follows: 

(i) The cost of SFWD wholesale debt is the wholesale debt interest expense for the year 
divided by the average outstanding balance of SFWD wholesale debt. At any given date, 
SFWD wholesale debt outstanding is that portion of total SFWD debt outstanding the proceeds 
of which have been used to finance the construction or acquisition of assets included in the 
SFWD wholesale utility plant in service as of that date. The average outstanding balance of 
SFWD wholesale debt is the beginning of the year balance plus the end of the year balance, 
divided by 2. The cost of SFWD wholesale debt for FY 1983/84 is estimated to be 5.1355%, as 
shown in Exhibit D-l. 

( ii) The SFWD wholesale debt percentage is the percentage obtained by dividing the 
average outstanding balance of SFWD wholesale debt by the sum of (a) the average SFWD 
wholesale net utility plant in service plus (b) the wholesale working capital allowance defined 
in Section 4.06 (b) ( i). 

TI1e SFWD wholesale debt percentage for FY 1983/84 is estimated to be 26.16%. In subse
quent years, SFWD wholesale debt shall include all outstanding City debt, the proceeds of 
which are used to construct or acquire SFVVD wholesale assets. The wholesale portion of any 
debt issued in the future, some or all of which is used to construct or acquire SFWD assets, will 
be equal to a fraction, the numerator of which shall be the original cost of wholesale utility 
plant assets financed by the proceeds of such debt, and the denominator of which shall be the 
total proceeds of such debt. 

The wholesale share of currently outstanding debt shall be as shown in Exhibit D-l. 

(iii) The return on SFWD wholesale equity shall be calculated by determining the arithmetic 
average of the rates of return authorized by the California Public Utilities Commission ( CPUC) 
on common equity for Class A water utilities during the last full calendar year immediately 
preceding the fiscal year for which the SFWD rate is to be developed. All water utilities presently 
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classified as Class A by the CPUC are listed on Exhibit E. In determining the average rate of 
return authorized by the CPUC, decisions authorizing the same rate of return on common 
equity to different districts or divisions of the same utility will be counted as one decision. The 
CPUC average rate of return shall then be multiplied by 85% to determine the rate of return 
on SFWD wholesale equity. 

( iv) The SFWD wholesale equity percentage is equal to 100% minus the SFWD wholesale 
debt percentage. 

"n1e methodology for calculating the overall rate of return on SFWD wholesale rate base is 
shown on Exhibit F -1. 

Section 4.07. SFWD Depreciation. 

SFVVD depreciation is the annual depredation expense on the original cost of assets in the whole
sale portion of SFWD utiHty plant in service. The "original cost" of each asset used for calculating 
depreciation for purposes of this Agreement shall be equal to the original cost of the asset minus 
any revenue-funded portions thereof (including capitalized interest funded from revenue) added to 
the rate base prior to June 30, 1984 and any portion of the asset financed from federal or state grants 
or direct user contributions. 

The original cost, salvage value, service lives and annual depreciation expense of all debt-funded 
assets included in the wholesale portion of SFWD utility plant in service as of June 30, 1983 shall 
be as shmvn in Exhibit B-1. (No depreciation expense will continue for any asset once that asset 
has no remaining servke life; however, such assets will continue to be included in the rate base at 
their salvage value, if any.) Assets added to the wholesale portion of SFWD utility plant after 
June 30, J983 shall be assigned reasonable service lives and salvage values consistent with waterworks 
industry standards and practices. Debt-funded assets scheduled to be added during FY 1983/84 shall 
be assigned service lives as shown in Exhibit B-5. 

Depreciation shall be calculated on a straight line basis. 

The suburban purchasers' share of depreciation on each asset in the SFWD wholesale utility plant 
shall be equal to the total annual depreciation on each such asset times the suburban share of such 
asset (i.e., the percentage of each asset which luls been allocated to the suburban purchasers for 
return on rate base purposes, as provided above), The total annual SFWD depreciation charge 
shall be equal to the sum of the suburban depreciation of each asset in the SFWD wholesale 
utility plant. 

Section 4.08. Suburban [fetch Hetchy Assessment. 

Description: 

The Suburban Hetch Hetchy Assessment ("Assessment") is the charge assessed by the City to 
the suburban purchasers for the delivery of water by the Hetch Hetchy Water and Power Department 
( "HHWPD") from the Sierra watersheds to the SFWD's Alameda East Portal in Alameda County. 

The Assessment consists of the suburban purchasers' share of 

• the water-related portion of HHWPD operating expenses; 

~ the water-related portion of HHWPD maintenance expenses; 

• the water-related portion of HHWPD property taxes; 

• return on the water-related HHWPD rate base; 

• depreciation on the water-related HHWPD utility plant. 

Calculation: 

Calculation of the Assessment e-ntails two steps. 
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First, the water~re1ated share of HH\VPD operating and maintenance expenses and property 
taxes, the return on water-related rate base and depreciation on water-related utility plant must be 
determined. 

Second, the suburban purchasers' share of these items must be determined. 

(a) Calculation of Water-Related Portion of HHWPD Expenses, Property Taxes, Return and 
Depreciation. 

( 1) Operating Expenses. 

Description: TI1is category consists of expenses incurred in operating physical facilities \Vithin 
the HH\iVPD jurjsdiction and related administrative and general expenses. Expenses associated 
exclusively with the production and distribution of hydroelectric power (e.g., purchased power, 
wheeling charges, rental of power lines and operation of SF Municipal Railway (MUNI) overhead 
lines) are categorized as power-specific and are not allocated to water. In addition, expenses asso
ci:lted with operating power faciJitjes such as generating plants and transmission lines are also 
categorized as power-specific and are not allocated to water. Expenses associated with the operation 
of facilities which serve both the water and power functions (such as dams) are categorized as 
"joint" and are allocated to each function as described below. Expenses associated exclusively with 
the operation of facilities which serve only the water function (such as water transmission pipelines) 
are categorized as water-specific and are allocated entirely to water. 

Allocation: Water-specific operating expenses presently consist of the line items in the HHWPD 
cost ledgers so designated on Exhibit G-1. Thes.e expenses shall be allocated entirely to water. 

Power-specific operating expenses presently consist of the line items in the HH\iVPD cost ledgers 
so designated on Exhibit G-1. These expenses shall be allocated entirely to power. 

Joint operating expenses presently consist of the line items in the I-U-I\~lPD cost ledgers so des
ignated on Exhibit G-1. These expenses shall be allocated 55% to power and 45% to water, except 
for City overhead and SFPUC charges, which shall be allocated as follows: 

(A) City Overhead. 

Description: This category consists of support services provided by the City's central servJce 
departments which have not been directly billed to HHWPD or other operating departments, as 
described in Section 4.04( a). The HHWPD's share of these costs is presently identified in the 
HHWPD cost ledgers as account No. 840920-0920. 

Allocation: For purposes of this Agreement, the City overhead allocable to the HHWPD 
shall be "deemed" in the same manner and be subject to the same restrictions as City overhead 
is "deemed" to the SFWD and the SFPUC pursuant to Section 4.04(a). For FY 1984/85, the 
City overhead allocable lo the HHWPD shall be deemed to equal $250,000. Thereafter, the 
HHVVPD share of City overhead shall increase or decrease to reflect changes in the San Francisco
Oakland Metropolitan Area Consumer Price Index through FY 1988/89. After FY 1988/89, the 
HHWPD share of City overhead shall be determined through the negotiation/arbitration process 
set forth in Section 4.04(a). 

City overhead costs allocated to the HHWPD in accordance with Section 4.04(a) and (b) and 
the preceding paragraph shall in turn be reallocated to water on the basis of a percentage derived 
from a fraction, the numerator of which is the sum of all HHWPD \Vater-related operating and 
maintenance expenses as defined herein for the fiscal year in question, including 45o/o of joint operH 
ating and maintenance expenses but excluding City overhead and SFPUC charges, and the denom
inator of which is the total HH\iVPD operating and maintenance expenses, including all water~ 
specific, joint and power-speciflc expenses, but excluding purchased power charges, wheeling charges, 
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rental of power lines, City overhead and SFPUC charges. The formula for allocation of City over
head costs is shown in Exhibit G-2. 

(B) Public Utilities Commission Charges. 

Description: This category consists of support services provided by the San Francisco Public 
Utilities Commission and its constituent bureaus to the HHWPD and the other operating depart
ments under the jurisdiction of the SFPUC. For purposes of this Agreement, the expenses of such 
services shall be divided into two categories, "Class A" and "Class B." Class A services are those 
the costs of which are either assigned among departments based on a direct identiflcation of use or 
on the basis of an allocation statistic other than the department's total expenditures, including all 
operating and capital expenditures. Examples of costs in this category presently include safety, train
ing and claims processing expenses of the Bureau of Administration and the computer support from 
the Bureau of Management Information Systems. Class B services are those the costs of which are 
allocated on the basis of the departments' totnl expenditures, including all operating and capital 
expenditures. Examples of costs in this category presently include accounting and budget and analysis 
functions of the Bureau of Finance. The SFPUC charge, both Class A and Class B, is presentiy 
identified in the HHWPD cost ledgers as Account No. 840920-3600. 

SFPUC charges shall be allocated to HHWPD in the same manner and subject to the same 
restrictions as such charges are allocated to SFWD, as described in Section 4.04 (b). 

Allocation: SFPUC charges allocated to HHWPD shall be reallocated between water and power 
as follows: 

( i) Class A charges: Class A SFPUC charges allocated to HHWPD shall be reallocated to 
water on the basis of a percentage derived from a fraction the numerator of which is the sum 
of all water-related HHWPD operating and maintenance expenses, as defined herein, for the 
fiscal year in question, including 45% of joint operating and maintenance expenses, but excluding 
City overhead and SFPUC charges, and the denominator of which is total HHWPD operating 
and maintenance expenses but excluding purchased power, wheeling charges, rentals of power 
lines, maintenance of MUNI overhead lines expens-es, City overhead and SFPUC charges. 

The formula for allocation of Class A SFPUC costs is shown in Exhibit G-2. 

( ii) Class B charges: Class B SFPUC charges allocated to HHWPD shall be reallocated to 
water on the basis of a percentage derived from a fraction the numerator of which is the sum 
of all HHWPD water-related operating and maintenance expenses, as defined herein, for the 
year in question, including 45% of joint operating and maintenance expenses (but excluding 
City overhead and SFPUC charges) plus water-related capital outlays, however funded, includiog 
45% of capital outlays on joint facilities, and the denominator of which is total HHWPD operating 
and maintenance expenses, including all water~speci£.c, joint and power-specific expenses (except 
City overhead and SFPUC charges), plus total RHWPD capital outlays, however funded. 

Total HHWPD operating and maintenance expenses shall, for purposes of this subsection 
(ii), include purchased power, wheeling and rentals of power lines expenses of HHWPD, if 
each is included in the HHWPD's total expenditures for purposes of allocating SFPUC expenses 
to it. If one or more of such expenses are excluded from the definition of total budget for pur
poses of the initial allocation to the operating departments, it or they shall similarly be excluded 
in this formula for allocation of Class B SFPUC charges between water and power. 

The formula for allocation of Class B SFPUC costs is shown on Exhibit G-2. 

( 2) Maintenance Expenses. 

Description: This category consists of expenses incurred in maintaining physical facilities within 
the HHWPD jurisdiction and related administrative and general expenses. Expenses associated exclu-
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sively with maintaining power facilities such as generating plants, transmission lines and MUNI 
overhead lines are categorized as power-specific and are not allocated to water. Expenses associated 
\vith maintaining facilities which serve both the water and power functions (such as dams) are 
categorized as "joint" and are allocated to each function as described below. Expenses associated 
exclusively with the maintenance of facilities whjch serve only the water function (such as water 
transmission lines) are categorized as water-specific and are allocated entirely to water. 

Allocation: Water-specific maintenance expenses presently consist of tl1e line items in the HHWPD 
cost ledgers so designated on Exhibit G-3. These expenses shall be allocated entirely to water. 

Power-specific maintenance expenses presently consist of the line items in the HHWPD cost 
ledgers so designated on Exhibit G-3. These expenses shall be allocated entirely to power. 

Joint maintenance expenses presently consist of the Hne items in the HHWPD cost ledgers so 
designated on Exhibit G-3. These expenses shall be allocated 55% to power and 45% to water. 

( 3) Property Taxes. 

Description: This category consists of ad valorem property taxes levied against HHVVPD prop
Cities located in Tuolumne, Stanislaus, San Joaquin and Alameda Counties. These are presently 
identified in the HHWPD cost ledgers as Account No. 840928-1425. 

Allocation: All property taxes paid by HHWPD shall he deemed a joint expense and shall be 
allocated to water on the basis of a "utility plant perceTitage" derived from a fraction, the numerator 
of which is the average-for-the-year net book value of all HHWPD water-related assets located out
side the City's geographical limits, however funded (including 45% of all HHWPD joint assets 
located outside the City's geographical limits, however funded) and the denominator of which is the 
average-for-the-year net book value of all HHWPD assets located outside the City's geographical 
limits, however funded. An illustration of the formula for allocation of property taxes is shown on 
Exhibit G-4. 

( 4) Calculation of Return on Water-Related Portion of H HWPD Rate Base. 

The return on the water-related portion of the HHWPD rate base is the product of ( 1) the 
water-related portion of the total HHWPD rate base times (2) the overall rate of return. Each com
ponent shall be calculated as set forth below. 

(i) Calculntion of Water-Related Portion of HHWPD Pate Base. 

The water-related portion of HHWPD rate base used for calculating return shall be the sum of 
( 1) the average of the water-related portion of HHWPD net utility plant in service at the beginning 
of the year and the water-related portion of HHWPD net utility plant in service at the end of the 
year (i.e., the beginning water-related portion of HHWPD net utility plant in service plus capital 
additions less depreciation, retirements and other dispositions removing an asset from utility plant in 
service) and (2) a water-related HHWPD working capital allowance equal to one-sixth (1/6) of the 
HHWPD water-related operating expenses and maintenance expenses, as defined above, which do 
not include property taxes. 

The water-related portion of HHWPD net utility plant shall be the sum of the net book values, 
determined on the basis of depreciated original cost, of: ( 1) all bond-funded, water-specific HHWPD 
assets included in net utility plant in service as of June 30, 1984; (~) 45% of the net book value of 
all bond-funded, joint HHWPD assets included in net utility plant in service as of June 30, 1984; 
and (3) all water-specific and a portion of all joint HHWPD assets, however funded, added to net 
utility plant in service after June 30, 1984, except for assets, or portions thereof, funded from federal 
or state grants or direct user contributions. Thus, assets added to utility plant during fiscal year 
1983/84 and funded from revenue shall not be included in the HHWPD water-related rate base for 

22 



purposes of this Agreement. (A list of the revenue-funded assets which the City expects to add to 
the HHWPD utility plant during fiscal year 1983/84 is shown in Exhibit H-3; these assets will not be 
included in the HHWPD water-related rate base for purposes of this Agreement regardless of whether 
they are actually placed into service during FY 1983/84 or thereafter.) 

If the City finances the acquisition of new assets for the HHWPD by means other than from 
revenues or through bonded debt (e.g., by means of ]eases), the capitalization of those assets, the 
treatment of related expenses and related debt, and all other aspects of their accounting treatment, 
for purposes of this Agreement, shall be in accordance with Generally Accepted Accounting Prin
ciples, as amended from time to time. 

The net book value of all debt-funded assets included in net utility plant in service as of June 30, 
1983 and their categorization as power-specific, water-specific or joint is shown in Exhibits H-1 and 
H-2. The City will furnish the Suburban Representatives a list of all debt-funded assets, together 
with the asset number, category, net book value, service life and annual dep'·eciabon for each, added 
to the HHWPD water-related utility plant during FY 1983/84. This list will be delivered on or before 
December 31, 1984. 

The categorization of new assets as water-specif1c, power-speci£c or joint and the portion of new 
joint assets to be allocated to water-related net utility plant in service after June 30, 1983 shall be 
as agreed upon by the parties and, in the event they are unable to agree, by arbitration as provided 
in Section 8.02. The arbitrator shall be directed to resolve the dispute by reference to accepted cost
allocation methodologies (or modifications thereof) and in a way which fairly allocates the cost of 
a new facility to or between the function(s) which it will serve. Debt-funded assets scheduled to be 
added dming FY 1983/84 shall be categorized as shown in Exhibit H -4. 

Interest on new debt-funded assets shall be capitalized in accordance with applicable Generally 
Accepted Accounting Prindples, as amended from time to time. 

( ii) Calculation of Ooerall Rate of Return. 

The overall rate of return on the water-related portion of HHWPD rate base is equal to the sum 
of ( l) the product of the cost of HHWPD water-related debt times the HHWPD water-related debt 
percentage and ( 2) the product of the return on HHWPD water-related equity times the HHWPD 
water-related equity percentage. 

Each of these terms shall be defined and/ or derived as follows: 

( l) The cost of HHWPD water-related debt is the water-related debt interest expense for 
the year divided by the average outstanding balance of water-related debt. At any given date, 
water-related debt outstanding is that portion of total debt outstanding, the proceeds of which 
have been used to finance the construction or acquisition of water-related assets included in 
HHWPD net utility plant in service, as of that date. The average outstanding balance of HHWPD 
water-related debt is the beginning of the year balance plus the end of the year balance, divided 
by 2. The cost of HHWPD water-related debt for FY 1983/84 is estimated to be 3.8936%, as 
shown in Exhibit D-2. 

( 2) The HHWPD water-related debt percentage is the percentage obtained by dividing the 
average outstanding balance of HHWPD water-related debt by the sum of (a) the average
for-the-year net book value of water-related assets, as defined above, plus (b) the water-related 
HHWPD working capital allowance, as defined above. 

The HHWPD water-related debt percentage for FY 1983/84 is estimated at 14.27%. In sub
sequent years, water-related HHWPD debt shall include all outstanding City debt the proceeds 
of which are used to construct or acquire water-specific HHWPD assets and a portion of all 
outstanding City debt the proceeds of which are used to construct or acquire joint HHWPD 
assets. The water-related portion of any debt issued in the future, some or all of which is used 
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to construct or acquire HHWPD assets, shall be equal to a fraction, the numerator of which 
shall be the original cost of water-related utility plant assets financed by the proceeds of such 
debt (determined as provided in Section 4.08 (a) ( 4) ( i)) and the denominator of which shall 
be the total proceeds of such debt. 

The water-related share of currently outstanding debt shall be as shown in Exhibit D-2. 

( 3) The return on HHWPD water-related equity shall be equal to the return on SFWD 
wholesale equity defined in Section 4.06 (c) (iii), 

( 4) The HHWPD water-related equity percentage is equal to 100% minus the HHWPD 
water-related debt percentage. 

The methodology for calculating the overall rate of return on HHWPD water-related rate 
base is shown on Exhibit F-2, 

( 5) Calculation of HHWPD Water-Related Depreciation, Water-related depreciation is 
the annual depreciation expense on the original cost of assets in the water-related portion of 
HHWPD utility plant in service. 'I11e "original cost" of each asset used for calculating deprecia
tion for purposes of this Agreement shall be equal to the original cost of each asset in the 
water-related portion of HHWPD utility plant in service minus any revenue-funded portions 
thereof (including capitalized interest funded from revenue) added to the rate base prior to 
June 30, 1984 and any portion of the asset financed from federal or state grants or direct user 
contributions. 

The original cost, salvage value, service lives and annual depreciation expense of all debt-funded 
water-related assets included in HHWPD utility plant in service as of June 30, 1983 shall be as 
shown in Exhibit H~l. (No depreciation expense will continue for any asset once that asset has no 
remaining service life; however, such assets wi11 continue to be included in the rate base at their 
salvage value, if any.) Water-related assets added to utility plant after June 30, 1983 shall be assigned 
reasonable service lives and salvage values consistent with waterworks industry standards and prac
tices. Debt-funded assets scheduled to be added during FY 1983/84 shall be assigned service lives 
as shown in Exhibit H-4. 

Depreciation shall be calculated on a straight line basis. 

(b) Calculation of Suburban Purchasers' Share of Suburban Hetch H etchy Assessment, 

The suburban purchasers' share of the Assessment shall be calculated as follows: 

( i) The suburban purchasers' share of HHWPD water-related operating expenses, mainte
nance expenses and property taxes shall be derived by multiplying the total of such expenses 
times the suburban current base rate, times a fraction, the numerator of which is the amount of 
water delivered to the SFWD by HHWPD during the fiscal year and the denominator of which 
is the amount of water delivered by the HHWPD to all users who receive water from it, during 
that year. 

( ii) The suburban purchasers' share of return on HHWPD water-related rate base and 
water-related depreciation shall be derived by multiplying each times the suburban ultimate 
base rate (64.56%), times a fraction the numerator of which is the amount of water delivered 
to the SFWD by HHWPD during the fiscal year and the denominator of which is the amount 
of water delivered by the HHWPD to all users who receive water from it, during that year. 
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ARTICLE V 

INTEGRATION OF SUBURBAN REVENUE REQUIREMENT 
WITH SFWD BUDGET DEVELOPMENT AND RATE ADJUSTMENTS 

Section 5.01. General Purpose. 

The purpose of the allocational formulas set forth in Article IV is to determine the suburban 
revenue requirement for each Rscal year. The suburban revenue requirement can only be estimated 
in advance, based upon projected costs and water usage. These projections will be used to establish 
rates applicable to the suburban purchasers, which rates will be designed to produce the estimated 
suburban revenue requirement. 

After the close of each fiscal year, the procedures described in Article VI will be conducted 
to determine the actual suburban revenue requirement, based on actual costs incurred, allocated 
according to the formulas agreed upon, and utilizing actual water usage data. The amount properly 
allocable to the suburban purchasers pursuant to this Agreement shall be compared with the actual 
revenues received from the suburban purchasers during the fiscal year under review, as shown in 
the official accounting records of the SFWD. If the actual payment by the suburban purchasers is 
less than or more than the amount properly allocable to them under this Agreement (i.e., the actual 
suburban revenue requirement), the amount of the excess or deficit shall be entered in a "balancing 
account" (as described in Section 5.07) to be charged or credited to the suburban purchasers, as 
the case may be. 

The amount of such charge or credit shali then be taken into account in determining the neces
sity for rate increases or decreases in the next ensuing fiscal year (e.g., FY 1986/87 for the amount 
posted to the balancing account for FY 1984/85) in the manner described in Section 5.07 (b). Rates 
for the suburban purchasers will be increased or decreased as necessary to reflect the amount in 
the balancing account and the estimated suburban revenue requirement for that year, in accordance 
with the provisions of Section 5.07 (b). 

Section 5.02. Budget De~elopment. 

Two weeks before the submission of the annual SFWD and HHWPD budgets to the City's Public 
Utilities Commission, the General Manager of the SFWD and the General Manager of the HHWPD 
shall meet with the suburban purchasers to review and explain the proposed budgets of each Depart
ment for the ensuing fiscal year. The General Manager of the SFWD and the General Manager of 
the HHWPD may each designate an appropriate official of their respective departments to attend 
this meeting in his or her place, if, because of iiJness or other reasons beyond their control, he or 
she is unable to attend. Each suburban purchaser may nominate no more than one representative 
to attend this meeting and the City shall not be obligated to hold more than one such budget review 
meeting with the suburban purchasers in each £seal year. 

At least two weeks before this meeting, the City shall mail copies of the following documents to 
the Suburban Representatives appointed pursuant to Section 8.13: 

1. Proposed SFWD operating and capital budgets for the ensuing fiscal year. 

2. The SFWD's and HHWPD's most recent update of the current year's expenditures (the 
organization management performance report) and the balance sheet and income statement for 
the most recent fiscal year, if available. 

3. Proposed HHWPD operating and capital budgets for the ensuing fiscal year. 

4. Detailed calculation of the proposed Suburban Hetch Hetchy Assessment. 

5. Projected bond sales, if any, for SFWD and HHWPD for the ensuing fiscal year. 

6. Estimated City and Suburban consumption for the ensuing fiscal year. 
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Thereafter, the budget request of the General Manager of Utilities shall be sent to the Suburban 
Representatives at the same time it is sent to the SFPUC. Except for changes authorized by Section 
5.03( b), any proposed changes in the structure of the rate schedule( s) applicable to the suburban 
purchasers for the ensuing fiscal year shall similarly be sent to the Suburban Representatives by 
five months prior to the start of the fiscal year or vd1enever they are available, whichever is sooner. 
All suburban purchasers shall be notified at least five days in advance of the date on which the 
SFPUC will hold hearings on the budget request. 

The City will use its best efforts to provide the documents and hold the meetings in accordance 
with the foregoing schedule. However, the failure of the City to comply with the requirements set 
forth in this Section shall not invalidate any action taken by the City (including, but not limited to, 
any rate increase or decrease adopted by the City). In the event of such failure, the suburban pur
chasers may either invoke arbitration, as set forth in Section 8.02, or seek injunctive relief, to compel 
the City to remedy the failure as soon as is reasonably practical, and the City shall be free to oppose 
issuance of the requested judicial or arbitral relief on any applicable legal or equitable basis. Tbe 
existence of this right to resort to arbitration shall not be deemed to preclude the right to seek 
injunctive relief. 

The provisions of this Section requiring a meeting with the General Managers are not intended 
to preclude the suburban purchasers from appearing before the SFPUC or the City Board of Super
visors concerning the SFWD budget and/ or suburban \Vater rates. 

Section 5.03. Rate Adjustments. 

(a) Budget-Coordinated Rate Adjustments. Adjustments to the SFWD rate schedules that affect 
the suburban purchasers shall be coordinated with the budget development proc'ess in the manner 
set forth in this Section except to the extent that Section 5.03(b) authorizes emergency rate adjustments. 

Should the City desire to increase the rates applicable to the suburban purchasers during the 
ensuing fiscal year in conjunction with the budget development process, the General Manager of 
Utilities shall prepare and distribute to the Suburban Representatives at the same time and in addi
tion to the information required to be sent to the Suburban Representatives by Section 5.02, a 
tabulation based on the most recent budget which shows the following data: 

( i) Projected revenue from the suburban purchasers for the ensuing fiscal year based on 
existing rates and estimated suburban consumption. 

( ii) An estimate of how projected SFWD operating and maintenance expenses and property 
taxes for the ensuing fiscal year will be allocated between direct City, joint, and direct subur
ban categories pursuant to the methodology set forth in this Agreement and an estimate of 
how the joint operating and maintenance expenses and property taxes will be allocated between 
tbe suburban purchasers and the City pursuant to the methodology set forth in this Agreement. 

(iii) Calculation of projected SFWD administrative and general expenses (including an 
estimate of how projected City overhead and the SFPUC charges will be allocated to the SFWD 
pursuant to the methodology set forth in this Agreement) and an estimate of how these admin
istrative and general expenses will be allocated between the City and the suburban purchasers 
pursuant to the methodology set forth in this Agreement. 

( iv) The projected Retch Hetchy Assessment (including an estimate of how projected City 
overhead and the SFPUC charges will be allocated to HHWPD pursuant to the methodology 
set forth in this Agreement), and an estimate of how I-IHWPD expenses (including City over
head and SFPUC charges) will be allocated between water and power pursuant to the methodol
ogy set forth in this Agreement. 

( v) Description of the assets to be added to the SFWD wholesale rate base and the HHWPD 
water-related rate base in the next fiscal year, including the proposed assignment of such assets 
into the categories desctibed in Article IV and the resulting allocation of such assets between 
the City and the suburban purchasers; computation of the projected effective interest rate on 
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outstanding SFWD wholesale debt and outstanding HHWPD water-related debt; and the pro
jected rate of return on equity for the SFWD wholesale rate base and the HHWPD water-related 
rate base. 

In addition to the foregoing, the City shall distribute to the Suburban Representatives ( i) copies 
of any proposed changes in the rate schedules, together with suppmting documentation, at tJ1e time 
such materials are forwarded from the General Manager of the SFWD to the General Manager of 
Utilities; and ( ii) copies of any proposed resolution submitted to the SFPUC calling a hearing on 
the proposed changes to the rate schedules, at the time such proposed resolution is submitted to 
or adopted by the SFPUC, whichever is earlier. At the time the material in (i), supra, is furnished 
to the Suburban Representatives, the Suburban Representatives shall also be sent the calculations 
required to be performed by Section 5.07 (b) of the Estimated Suburban Revenue Requirement for 
the fiscal year for which rates are being set, the Revenue Discrepancy to be used for that fiscal year, 
and the Estimated Suburban Payment for that year. 

The City will use its best efforts to provide the suburban purchasers with the information described 
above. However, the faiiure of the City to comply with the requirements set forth in this Section 
shall not invalidate any action taken by the City (including, but not limited to, any rate increase 
or decrease adopted by the City). In the event of such failure, the suburban purchasers may either 
invoke arbitration, as set forth in Section 8.02, or seek injunctive relief, to compel the City to remedy 
the failure as soon as is reasonably practical, and the City shall be free to oppose the issuance of 
the requested judicial or arbitral relief on any applicable legal or equitable basis. The existence 
of this right to resort to arbitration shall not be deemed to preclude the right to seek injunctive relief. 

Because delays in the budget process or other events may cause the City to defer the effective 
date of rate adjustments applicable to the suburban purchasers until after the beginning of the City's 
flscal year, nothing contained in this Agreement shall require the City to make any changes in the 
water rates charged to the suburban purchasers effective at the start of the City's fiscal year or at 
any other specific date. Nothjng in the p:·eceding sentence sha1I excuse non-compliance with the 
provisions of Section 5.02 and this Secbon. 

(b) Emergency Rate Increases. 

(I) The City may increase the water rates applicable to the suburban purchasers without com
plying with Section 5.03( a) if a drought, earthquake, other act of God, malfunctioning of the City's 
water delivery system or other emergency requires an increase in rates, prior to the date by which 
a rate increase adopted in conjunction with the next budget~coordinated rate review would become 
effective, to meet the SFWD's wholesale or the HHWPD's water-related estimated operating and 
capital expenses (i.e., debt service and capital outlays) in light of the emergency. Rates may be 
increased under this subsection to cover capHal expenses only if the SF\VD does not have sufficient 
unappropriated funds available for use and is unable to obtain sufficient funds, in the time necessary, 
through the issuance of bonds or from State or federal grants. Hates may be increased under this 
subsection to cover operating expenses (including Operating and Maintenance expenses and Admin
istrative and General expenses) without regard to the existence of alternative means of financing such 
expenses. Any such emergency rate jncrease shall be accompanied by a rate increase for direct City 
water users of at least an equal percentage. Any such emergency rate increase need not be spread 
uniformly within the two classes (i.e., the class of direct City \Vater users and the class of suburban 
purchasers) as long as the overall percentage increase for the suburban purchasers is no greater than 
the overall percentage increase for the direct City water users. 

(2) The City may increase the water rates applicable to the suburban purchasers without com
plying with Section 5.03(a) to implement a water allocation plan imposed during times of water 
shortage pursuant to Section 7.03, as long as such changed rates impose no greater burdens on the 
suburban purchasers than on direct City water users for failure to abide by the allocation plan. 
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(3) The City will give the Suburban Representatives no less than ten days notice of the hearing 
before the SFPUC on a proposed emergency rate increase under Section 5.03 (b) ( 1) or 5.03 (b) ( 2 ); 
however, the failure of the City to provide such notice shall not invalidate any action taken by the 
City (including, but not limited to, any rate increase adopted by the City) unless the City has failed 
to substantially comply with this notice requirement. Any revenue derived from rates increased pur
suant to Section 5.03(b)(1) or 5.03(b) (2) shall be subject to the balancing account described in 
Section 5.07. No rate increase authorized by Section 5.03(b) ( 1) or 5.03(b) (2) shall remain in effect 
for longer than eighteen months. 

Section 5.04. Rate Structure. 

Prior to August 1, 19S3, the City determined water bills for individual suburban purchasers 
by reference to Schedule W-25 (Resale Use with Long Term Contract) contained in the Rate 
Schedules for Water Service as established by Resolution 79-0474 of the SFPUC on November 27, 
1979. The City has amended this rate schedule, effective August 1, 1983 and expects to amend 
the rate schedule( s) applicable to the suburban purchasers additionally as needed during the Term 
of this Agreement to generate the estimated suburban revenue requirement for each fiscal year. 
This Agreement is not intended and shall not be construed to limit the City's right to adjust the 
structure of the rate schedule applicable to the suburban purchasers (i.e., the relationship among 
the several charges set out thereh1) nor sha]] anything in this Agreement be construed to limit 
the City's freedom to add, delete, or change the various charges which make up the rate schedule, 
provided that neither such charges nor the structure of the rate schedule( s) applicable to the 
suburban purchasers shall be arbitrary, unreasonable, or unjustly discriminatory as among said 
purchasers. (Nothing in the preceding sentence shall be construed or interpreted in derogation 
of the waiver in Section .5.05 of any claim by the suburban purchasers that the suburban revenue 
requirement, as determined by the provisions of and the methodology provided by this Agree
ment, is illegal, unreasonable, arbitrary or discriminatory in any manner.) The City will give 
careful consideration to proposals for changes in the rate schedule made jointly by the suburban 
purchasers but, subject to the limitations set out above, shall retain the sole and exclusive right to 
determine the structure of the rate schedule. The City will not change the structure of Schedule W-25 
for three years (i.e., until the rates applicable to FY 1987/88) in order to allow time for the suburban 
purchasers to complete and submit a study of the rate schedule's structure now underway and for 
the SFPUC to consider it. Notwithstanding the preceding sentence, the City shall be free to make 
changes in the structure of the rate schedule within the three~year period to implement a water 
allocation plan imposed during times of water shortage pursuant to Section 7.03, provided that any 
such changed rate schedule shall impose no greater burdens on the suburban purchasers than on 
direct City users for failure to abide by the allocation plan. The City will endeavor insofar as it is 
reasonably practical to set forth the rates applicable to the suburban purchasers on a single rate 
schedule. 

Section 5.05. Waiver and Reservation re Methodology for Determining Suburban Revenue 
Requirement. 

(a) The suburban purchasers have heretofore asserted a right to water at cost by reason, 
among others, of rights claimed to be conferred by the Raker Act, and City has heretofore denied 
such asserHons and claims. The purpose of this Agreement is to settle and compromise the different 
positions of the parties hereto as to said assertions and claims for the Term of this Agreement 
and nothing contained herein shall constitute an admission by any party hereto affecting, modifying, 
abrogating, limiting, or conceding Hs position as regards such assertions and claims, or as a waiver 
of its position, either in whole or in part. In particular, and without limitation, the subm:ban purchasers 
do not waive, and specifically reserve, their claim that the methodology employed under this Agree
ment for determination of the suburban revenue requirement (the "utility enterprise method") is not 
proper or valid under state and federal law (including, but not limited to, the Raker Act) and the 
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City does not waive, and specifically reserves, its claims that said methodology is proper and valid 
and does not violate state or federal lav,r (including, but not limited to, the Raker Act), and that 
the rates generated by said methodology will produce less revenue to the City than would be justified 
by the full cost of the water delivered or is otherwise proper under state or federal law (including, 
but not limited to, the Raker Act.) 

(b) Notwithstanding subsection (a), supra, in order to effect the settlement and compromise 
of the disputes of the parties during the Term of this Agreement, each suburban purchaser hereby 
covenants and agrees on its own behalf, and on behalf of all persons and entities to which it 
sells water, that it will not contend, during the Term of this Agreement, before any court or 
administrative tribunal or official, that the suburban revenue requirement, as determined by the 
provisions of and the methodology provided by this Agreement violates any provision of federal 
law (including, but not limited to, the Raker Act), state laws or the Charter of the City and County 
of San Francisco, or is unfair, illegal, unreasonable, arbitrary or discriminatory in any manner, except 
that the suburban purchasers expressly reserve, as provided in Section 8.01, the right to so contend 
as to any attempt by the City to include a charge for reduced net power revenues in the price of 
additional water over the amount specified in the Supply Assurance set forth in Section 7 .OL 

(c) Nothing contained in this Section shall prevent any suburban purchaser from pursuing 
any remedy provided by this Agreement for breach or violation of this Agreement or from seeking 
to enforce performance of the Agreement's terms and conditions. 

Section 5.06. Exclusions from Rate-Making Procedures. 

(A) The suburban purchasers shall not be charged with any of the following: 

( 1) any expense associated \Vith the City's furnishing free water to its munkipal depart
ments (sometimes heretofore identified in the SFV/D accounts as "Municipal Tax-Comparison"); 

( 2) any expense associated with the City's accruals or allowances for uncollectible water 
accounts; 

( 3) any expense incurred by the City in hiring outside counsel to assist in arbitration and/ or 
litigation concerning the respective rights and obligations of the City and the suburban purchasers 
under this Agreement; 

( 4) attorneys' fees incurred by the suburban purchasers \Vhich a court of competent juris
diction orders the City to pay as part of a final, binding judgment against the City; 

( 5) (a) any expenses associated with creating or maintaining any reserves (other than the 
working capital component included in the SFWD and HHWPD rate bases, depreciation, and 
reserves for accounts payable expenses accrued and expected to be paid within one year, all 
as provided in Article IV); 

(b) any expenses accrued in respect to pending or threatened litigation, damage or personal 
injury claims and other loss contingencies, accruals of \vhich are required by the Financial 
Accounting Standard Board Statement No. 5 (March 1975) as amended; such expenses will, to 
the extent provided in Article 1V, be charged to the suburban purchasers when they are actually 
paid; 

( 6) any expenses of installing, relocating, enlarging, removing, or modifying meters and 
service connections that are directly chargeable to and payable by the individual suburban 
purchaser for which the service is rendered pursuant to Section 8.15; or 

( 7) any expenses associated with the provision hy the SFWD or the HHWPD to a suburban 
purchaser of any good or service other than the sale of water. 

(B) The suburban purchasers shall not receive any credit for either of the following: 

( 1) any SFWD or HHWPD non-operating revenue or interest earned on SFWD or 
J-IHWPD funds; 
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( 2) any HHWPD income derived from water sales to persons or entities other than 
the SFWD. 

Section 5.07. Balancing Account. 

(a) Operation. After the close of each fiscal year, the City will compute the amount properly 
allocable to the suburban purchasers for that fiscal year pursuant to this Agreement based upon the 
actual costs incurred by the SFWD and HHWPD during the year in the categories described in 
Article IV and the actual suburban \Vater usage rates, based upon the records of water deliveries 
maintained by the SFWD and HHWPD. This amount ("the final suburban r~venue requirement" 
described in Section 6.02) will be compared to the actual revenues received from the suburban 
purchasers during the .fiscal year under review, as shown in the official accounting records of the SFVVD. 

If the actual revenues received from the suburban purchasers for sales of water are more than 
the final suburban revenue requirement, the amount of the excess shaH be posted to a "balancing 
account" to the credit of the suburban purchasers. If the actual revenues received from the suburban 
purchasers for sales of \Vater are less than the final suburban revenue requirement, the amount of the 
deficit shall be posted to the balancing account as a charge against the suburban purchasers. The~·e 
shall also be posted to the balancing account interest for the fiscal year under review equal to the 
product of the opening cumulative balance in the balancing account at the beginning of such year 
times the interest rate received by the City during such year on its invested pooled funds (as 
shown in the City Treasurer's Annual Report for that year). Interest, when posted, shall carry the 
same maihematical sign, ,:vhether positive or negative, as was carried by the opening cumulative 
balance for that year. The amount posted to the balancing account in each year shall be added to or 
subtracted from, as the case may be, the balance in the account from prior years to obtain the 
cumulative balance in the balancing account. 

The parties recognize that a proposed amendment to the City Charter will be submitted to the 
voters of the City in June 1984 which would require that the Treasurer maintain aJl gross revenues 
of the SF\VD in a separate fund whenever certain SF'VVD revenue bonds are outstanding. If this 
or a similar provision becomes effective and the City Treasurer is required to establish a "water 
department revenue fund" separate and apart from the funds of other City departments, the appli
cable interest rate for purposes of computing interest under this Section shall be the interest rate 
received by the SFWD on its invested funds and shall be calculated in the same manner as the 
Controller calculates the interest rate received by the City on its invested pooled funds. 

TI1ere shall be no interest posted to tbe balancing account until the amount for the fiscal 
year ending June 30, 1988 has been posted to the balancing account. The first opening balance 
to which interest shall be added shall be the opening balance for fiscal year 1988/89. 

(b) Methodology for Utilizing Balancing Accovnt in Budget Coordinated Rate Adiustment 
Process. The purpose of this subsection is to establish a procedure which attempts to clear cumu
lative balances in the balancing account by taking previously posted overcharges or undercharges 
by the City into account for prospective rate making purposes, in accordance with the methodology 
described in this subsection. However, this methodology shall have no effect whatsoever upon the 
amount actually posted to the balancing account for any particular fiscal year or upon the cumu
lative balance in the balancing account. These matters shall in all cases be determined in accordance 
with Section 5.07 (a), based upon the actual revenues received from the suburban purchasers in 
that year and the Final Suburban Revenue Requirement for that year, as audited in accordance 
with Article VI. 

For prospective rate making purposes, whether rates applicable to the suburban purchasers 
are to be increased or reduced for a particular fiscal year shall be determined by a comparison 
between the Estimated Suburban Payment and the Adjusted Estimated Suburban Revenue Require
ment for that year; in accordance with the following methodology: 
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In conjunction with the budget development process described in Sections 5.02 and 5.03, the 
City shall estimate, without regard to the amount in the balancing account, ( 1) the suburban 
revenue requirement for the fiscal year for which the budget is being developed (the "Estimated 
Suburban Revenue Ref}uirement"), and (2) tbe total suburban payments which would be made 
during that fiscal year at existing rates and projected levels of water consumption, (the "Estimated 
Suburban Payment"). 

The Estimated Suburban Revenue Requirement shall then be adjusted by subtracting there
from the Revenue Discrepancy (as defined in the next paragraph) to produce the "Adjusted Esti
mated Suburban Revenue Requirement." (For example, in setting rates for the fiscal year 1990/91, 
the City shall, in the fiscal year 1989/90, estimate the Estimated Suburban Revenue Requirement 
for 1990/91, and then shall subtract therefrom the Revenue Discrepancy to produce the 1990/91 
Adjusted Estimated Suburban Revenue Requirement.) 

The Revenue Discrepancy to be used for the fiscal year for which rates are being ·set (e.g., 
1990/91) shall be determined as follows: 

( 1) In the fiscal year during which the rates are being set (e.g., 1989/90), the ending 
balance in the balancing account for the prior completed fiscal year (e.g., 1988/89) shall be 
determined. This procedure is described in Steps A and B of Exhibit 0. 

( 2) To the ending, balance in the balancing account for the prior completed fiscal year 
(e.g., 1988/89), there shall he added (a) estimated interest for the current fiscal year (i.e., the 
fiscal year in which the budget is being developed (e.g., 1989/90) ), as shown in Step C-1 of 
Exhibit 0, and (b) the Estimated Revenue Differential for the current fiscal year. The Estimated 
Revenue Differential shall be determined by subtracting from the Current Expected Suburban 
Payment (as defined below) for the current fiscal year (e.g., 1989/90 ), the Estimated Suburban 
Revenue Requirement (as defined hereinabove) for the current fiscal year (e.g., 1989/90). 
(The calculation of the Estimated Revenue Differential is described in Step C-2 of Exhibit 0.) 
The sum resulting from the operations described in this sub-paragraph shall be called the 
Required Revenue Adjustment. (See Step C-3 of Exhibit 0.) 

( 3) To the Required Revenue Adjustment there shall be added estimated interest for the 
fiscal year for which the budget is being developed (e.g., 1990/91). This procedure is described 
in Step C-4 of Exhibit 0. 

( 4) TIJe sum resulting from the additions described in sub-paragraphs ( 1) through ( 3) 
above is the Revenue Discrepancy to be used for the Rscal year for which rates are being set 
(e.g., 1990/91). 

If the Adjusted Estimated Suburban Revenue Requirement for the fiscal year for which the 
rates are being set (e.g., 1990/91) exceeds the Estimated Suburban Payment for such fiscal year, 
then rates applicable to the suburban purchasers may be increased to generate the Adjusted Esti
mated Suburban Revenue Hequirement ± $50,000, at projected levels of water consumption. 

If the Estimated Suburban Payment for such fiscal year (e.g., 1990/91) exceeds the Adjusted 
Estimated Suburban Revenue Requirement for such year by more than two percent ( 2%), then rates 
applicable to the suburban purchasers shall be reduced to generate the Adjusted Estimated Sub
urban Revenue Requirement ± $50,000, provided that nothing contained in this Agreement shall 
either prohibit or compel a rate reduction if such excess is two percent ( 2o/o) or less. 

The Current Expected Suburban Payment for any given fiscal year shall mean the amount of 
revenue expected to be received by the City in that fiscal year based on the rates which it adopted 
for that fiscal year and the levels of water consumption projected for that fiscal year when that 
fiscal year's rates were set. 
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In performing the algebraic operations required by the foregoing methodology, the proper signs, 
whether negative or positive, of the numbers to be added or subtracted shaH be taken into account. 

In ascertaining the Revenue Discrepancy pursuant to this subsection for any given fiscal year, 
final audited figures shall be used as that fiscal year's opening balance in the balancing account, 
the Actual Suburban Revenues Received in that fiscal year, the Final Suburban Revenue Requirement 
for that fiscal year, and that £seal year's ending balance in the balancing account. If final audited 
figures are not available, unaudited £gures shall be used, but only for the purposes of carrying out 
the methodology described in this subsection. 

In applying the methodology described above, the interest rate used to calculate the estimated 
interest for the current fiscal year and the next fiscal year shall be equal to the interest rate which 
was applied to the opening balance in the balancing account for the immediately preceding completed 
fiscal year pursuant to Section 5.07(a). (For example, when setting rates for the fiscal year 1990/91, 
the interest rate used for calculating the estimated interest for fiscal year 1989/90 and fiscal year 
1990/91 shall be equal to the interest rate specified in Section 5.07(a) for fiscal year 1988/89.) 

In implementing the methodology described in this subsection, the following qualifications shall 
apply: 

Tbis subsection shall not apply to rate-making for the fiscal year 1985/86. This subsection shall 
apply to rate-making for the fiscal year 1986/87, but: ( 1) the opening balance for fiscal year 1984/85 
shall be equal to zero; (2) the Estimated Revenue Differential for the fiscal year 1985/86 shall be 
deemed equal to zero; and ( 3) no interest charges, either actual or estimated, shall be used in apply
ing the foregoing methodology to rate-making for that fiscal year. This subsection shall apply 
to rate-making for the fiscal year 1987 I 88, but no interest charges, either actual or estimated, shall 
be used in applying the foregoing methodology to rate-making for that fiscal year. This subsection 
shall apply 'to rate-making for the fiscal year 1988/89, but no interest charges shall be added pur
suant to Steps B-2 (e.g., for fiscal year 1986/87) and C-1 (e.g., for fiscal year 1987/88) in Exhibit 0 
in applying the methodology to rate-making for that year; the estimated interest rate to be applied 
for the fiscal year 1988/89 under Step C-4 of Exhibit 0 shall be the interest rate specified in sub
section 5.07 (a) which would have been applied to the cumulative balance in the balancing account 
for the fiscal year 1986/87 but for the moratorium on interest specified in subsection 5.07(a). This 
subsection 5.07 (b) shall apply to rate-making for the £seal year 1989/90, but: ( 1) no interest charges 
shall be added pursuant to Step B-2 in Exhibit 0 (i.e., interest for the fiscal year 1987/83); and 
(2) the estimated interest rate to be applied for the fiscal year 1988/89 (under Step C-1 of Exhihit 0) 
and for the fiscal year 1989/90 (under Step C-4 of Exhibit 0) shall be the interest rate specified in 
subsection 5.07 (a) which would have been applied to the cumulative balance in the balancing 
account for the fiscal year 1987/88 but for the moratorium on interest specified in subsection 5.07(a). 

In setting rates for each fiscal year thereafter durjng the Term of this Agreement, commencing 
with setting rates for the fiscal year 1990/91, the methodology described in this subsection shall apply 
without qualification. 

(c) Exclusions frotn Revenue. For purposes of this Section, "actual revenues received from 
the suburban purchasers for sales of water" shall not include: (I) amounts, if any, paid by any sub
urban purchaser, pursuant to Section 8.14, for water delivered through the SFWD's in-City water 
distribution system, in excess of the average charge per ccf. of water it and the other suburban 
purchasers pay for water not delivered through the SFWD's in-City water distribution system; (2) any 
amount directly paid by a suburban purchaser for the installation, relocation, or removal of meters 
and service pursuant to Section 8.15, the City's W-41 rate schedule, and Section E(8) and (9) of 
the SFWD's Rules and Regulations Governing V\'ater Service to Consumers, as they may be amended 
from time to time; or (3) any other amounts received by the SFWD from a suburban purchaser 
for goods or services other than the sale of water. 
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(d) Arbitration. TI1e City's implementation of Section 5.07 (a) and (b) is subject to the arbi
tration remedy provided in Section 8.02, in accordance with the limitations on that remedy provided 
for herein. In the event that the methods that the City has used to estimate suburban revenue require
ments and/or suburban payments have caused a persistent cumulative credit to the suburban pur
chasers in the balancing account resulting in a cumulative balance of seven and one-half percent 
of the annual suburban revenue requirement for any individual fiscal year, the suburban purchasers 
may invoke the arbitration remedy set forth in Section 8.02 and the arbitrator shall have discretion 
to enter either or both of the following orders: 

( 1) If the arbitrator finds that the existence of such persistent, cumulative credit demon
strates that the procedures set forth above in Section 5.07 (b) are not functioning to clear the 
balancing account, the arbitrator may enter an order that the City refund to the suburban 
purchasers the cumulative credit in the balancing account. This refund shall take the form of a 
credit divided into twelve equal monthly installments to be offset against the monthly water 
bills sent to the suburban purchasers during the Rscal year in which rates adopted in conjunc
tion with the next budget-coordinated rate review following the arbitration award would become 
effective, provided that in no event will the refund be commenced later than 18 months from 
the arbitration award. The credit shall be allocated among the suburban purchasers in accord
ance with their pro rata share of all water purchased by the suburban purchasers from the 
City during the fiscal year immediately prior to the year in which the demand for arbitration 
was served. 

( 2) If the arbitrator finds that such an order is necessary to prevent a repetition of the 
persistent cumulative credit, the arbitrator may enter an order that the City cease using the 
method of estimating suburban revenue requirements and/ or suburban payments that have 
caused the persistent cumulative credit to the suburban purchasers in the balancing account. 

The arbitration remedy shall be the exclusive remedy for any claimed violation by the City of Sec
tion 5.07 (a) and (b). 

(e) Disposition of Ending Balance. After the expiration of the Term, the audit procedures 
described in Article VI will be performed for the final year of the Term and the cumulative ending 
balance in the balancing account (including the results of that year's operations) will be determined. 

The ending balance, if a credit in favor of the suburban purchasers, will be refunded to the 
suburban purchasers and, if a charge against them, shall be collected from them. The refund or 
collection shall take the form of a credit or surcharge divided into twelve equal monthly install
ments to be offset against or added to the monthly water bills sent to the suburban purchasers during 
the fiscal year immediately following the determination of the ending balance (i.e., FY 2010/ll). 
The credit or surcharge shall be allocated among the suburban purchasers receiving or subject to it 
(i.e., those purchasing water from the City during FY 2010/ ll) in accordance with their pro rata 
share of all water purchased by all suburban purchasers likewise receiving or subject to the credit 
or surcharge from the City during the last fiscal year of the Term (i.e., FY 2008/09). No suburban 
purchaser which is not purchasing water from the City during the year in which the credit or sur
charge shall be subtracted .from or added to the water bills (i.e., FY 2010/ ll) shall be entitled or 
subject to any portion of the credit or surcharge. 

If this Agreement is extended beyond its present Term, or if the City and some or all of the 
suburban purchasers enter into a new contract, the parties to the extended Agreement or new con
tract may postpone their pro rata portion of the refund or surcharge described in this subsection 
until the end of the term of the extended Agreement or new contract. 
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ARTICLE VI 

ACCOUNTING PROCEDURES; COMPLIANCE AUDIT 

Section 6.01. City Accounting Practices. 

(a) General R•ctle. The City will maintain the accounting records of the SFPUC, the SFWD 
and the HHWPD in a fonnat and level of detail sufficient to allow it to determine the annual 
suburban revenue requirement and to allow its determination of the suburban revenue requirement 
to he audited as provided in this Article. 

(b) SFWD. The City will continue to maintain the accounting records of the SFWD in accord
ance with the Uniform System of Accounts for Class A Water Utilities as adopted and prescribed by 
the CPUC from time to time, insofar as it is applicable to publicly owned and operated utilities. In 
addition, the SFWD will maintain an account structure which segregates SFWD operating and 
maintenance expenses (and any administrative and general expenses as to which the location in which 
they are incurred is relevant) and utility plant by geographic location into in-City and wholesale 
categories. 

(c) HHWPD. The City will continue to maintain the accounting records of the HHWPD in 
accordance with the Uniform System of Accounts for Class A Electric Utilities as adopted and 
prescribed by the CPUC from time to time, insofar as it is applicable to publicly owned and operated 
utilities. In addition, the HH\iVPD will maintain an account structure which segregates HH\VPD 
expenses and utility plant into water-specific, power-specific and joint categories. 

(d) Utility Plant Le!lgers. Both the SFWD and the HHWPD will maintain a subsidiary utility 
plant ledger that contains unique identification numbers for aU assets added to the rate base after 
June 30, 1983 and identifies the original cost, accumulated depreciation, and annual depreciation 
expense for each asset so capitalized. 

(e) Supporting Documentation. The SFWD, the HHWPD and the SFPUC, as appropriate, 
will maintain documentation identifying and supporting 

( l) the division of the SFPUC charge into "Class A" and "Class B" categories, as defined 
in Section 4.08 ( a) (l) (B); 

( 2) the portion of total interest expense related to each series of each bond issue; 

( 3) the portion of total bonded debt outstanding related to each series of each bond issue; 

( 4) the use of the proceeds of each bond issue in sufficient detail to permit the calculation 
of the SFWD and HHWPD debt/equity ratios, and the average outstanding balance and cost of 
SFWD wholesale debt and HHWPD water-related debt. 

(f) Accounting Principles. The City shall record transactions of the SFPUC, SFWD and 
HHWPD in conformity with applicable generally accepted accounting principles, as amended from 
time to time, except if those principles are inconsistent with an explicit provision of this Agreement. 

(g) Changes in Accounts or Accounting Practices. Subject to the foregoing provisions of this 
Section, the City, the SFPUC, the SFWD or the HHWPD may change their accounting systems, 
charts of accounts or account to which individual expenses are posted, provided that the allocation 
of any expense to the suburban purchasers pursuant to the methodology set forth in this Agreement 
shall not be changed in whole or in part merely because of a change in: ( l) the account to which 
such expense is posted; (2) the accounting system or chart of accounts used by the City, the SFPUC, 
the SFWD or the HHWPD; or ( 3) the organizational structure of the SFPUC, SFWD or HHWPD. 
The SFPUC, SFWD, and HHWPD will make available to the Auditor appointed pursuant to Section 
6.03 a copy of their charts of accounts for the beginning of the fiscal year in question and a copy 
of their charts of accounts for the end of the fiscal year so that the Auditor can identify all changes 
in the account structure. At the time the interim suburban revenue requirement is delivered to the 
Auditor, lhe City also will notify lhe Auditor in writing of any changes made during the fiscal year 
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in the City's policies for assigning assets and expenses to particular SFPUC, SFWD or HHWPD 
accounts, including changes in the allocational bases for assigning SFPUC costs to the SFWD and 
HHWPD. A copy of this notice will be sent to the Suburban Representatives. 

(h) Unavailability of Financial Data. Tire parties recognize that ffnancial data required for the 
calculation of the final suburban revenue requirement occasionally may be unavailable. In that event, 
the City shall substitute an estimate for the data which are unavailable. 

The estimate shall: (1) be reasonable; (2) result in a fair allocation of the costs affected by the 
estimate; and ( 3) be derived through the use of a suitable estimating technique. Estimating tech
niques employed shall he consistently applied to comparable instances of unavailable data. 

In any case in which estimated, rather than actual, data are used to calculate the final suburban 
revenue requirement, the City shall notify the Suburban Representatives thereof at the time the final 
suburban revenue requirement is furnished to the Auditor. The notice shall contain: ( 1) a description 
of the unavailable data and the estimate used in place thereof; ( 2) an explanation of the cause of 
the data's unavailability; ( 3) the assumptions underlying the City's estimate; and ( 4) a statement of 
whether the event which caused the unavailability is capable of being avoided in the future and, if 
so, how. 

In addition, if, while preparing the interim suburban revenue requirement, the City discovers 
that data are likely to be unavailable and that an estimate will likely be required to prepare the final 
suburban revenue requirem-ent, it shall notify the Suburban Representatives and the Auditor as soon 
as possible thereafter. 

The City shall, upon request, meet with the Suburban Representatives to discuss the unavail
ability of data and the City's estimate therefor. The parties may agree to engage an independent 
accountant or consultant (other than the Auditor or the Suburban Auditor) to recommend a mutu
ally acceptable estimate for the unavailable data. 

If actual data for which an estimate is used become available within eighteen months after 
the receipt (as defined in Section 8.02) of the Auditor's Report for the fiscal year in which the 
estimated data were used in calculating the flnal suburban revenue requirement, then the difference 
between the suburban revenue requirement calculated using the estimated data and that calculated 
using the actual data shall be determined. If that difference is greater than one-half of 1 percent of 
the final suburban revenue requirement for the £seal year in which estimated data were used, then 
the difference shall be taken into account as an adjustment to the suburban revenue requirement for 
the year in which the data become available. 

In order to minimize the likelihood that necessary ffnancial data will be unavailable, the City 
will maintain two sets of data which are stored in either microfiche form or in some form of 
electronic storage (e.g., on magnetic tape), one set of which will be kept in the vault at 425 Mason 
Street, or at some other secure location. Data for a given fiscal year shall be maintained for at 
least three years from the fiscal year's close. 

TI1is Section is not applicable to Exhibit J, Section D of which defines the procedures governing 
the unavailability of water use data necessary to perform the calculations set forth therein. 

Section 6.02. Calculation af Suburban Revenue Requirement. 
Within three months after the close of each fiscal year (commencing with fiscal year 1984/85) 

the City will prepare a document, substantially in the form of Exhibit I, showing the calculation of 
an interim suburban revenue requirement for the preceding fiscal year based upon recorded expenses 
and recorded water usage. 

The interim suburban revenue requirement may be revised by the City during the course of the 
compliance audit described in Section 6.04 and shall be revised to reflect any clranges in recorded 
expenses required as a result of the audit of the SFWD and HHWPD conducted pursuant to the 
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City Charter and any corrections in the recorded water usage data to reflect actual usage. At the 
close of the audit, the City shall prepare a document, substantially in the form of Exhibit 1, showing 
the calculation of a final suburban revenue requirement, which shall be submitted to the Auditor 
as the basis for its report in accordance with Section 6.05. 

The City will furnish these calculations of the interim and final suburban revenne requirements 
to the Suburban Repr.esentatives, and shaii make available to the Suburban Representatives, upon 
their request, supporting documentation which contains the data, identification of the sources of 
the data, and calcu]atjons made by the City in deriving the interim and final suburban revenue 
requirements. Upon request, the City will provide the Suburban Representatives with an explana
tion of the calculation of the interim suburban revenue requirement. The Suburban Representatives 
shall be given access to and shall be permitted to copy, at their own expense, all data and work
sheets relevant to the calculation of the interim and Bnal suburban revenue requirements. 

Section 6.03. Appo-intment of Independent Auditor. 

(a) Purpose. The purpose of this section is to provide lor an annual audit by an independent 
certified public accountant of the procedures followed and the underlying data used by the City 
in calculating the interim and final suburban revenue requirements for the preceding £seal year, to 
determine Vihether the ir1terim and Bna1 suburban revenue requirements have been calculated in 
accordance with the terms of this Agreement and \vhether amounts paid by the suburban pur~ 

chasers in excess of or less than the £nal suburban revenue requirement have been posted to the 
balancing account, together with interest as provided in Section 5.07 (a). 

(b) Method of Appointment. The City's Controller shall select an independent certified public 
accountant ("the Auditor") to conduct the compliance audit described below. Subject to approval 
by the Controller and the General Manager of the SFWD, the Auditor shall have the authority to 
hire such consultants as it deems necessary or appropriate to assist in the audit. The Auditor may 
be the same independent certified public accountant as is hired by the Controller to audit the books 
and records of the SFWD and/or the HHWPD. 

The costs of the compliance audit shall be segregated from the cost of other auditing work, 
if any, performed by the Auditor for the City and allocated one-half to the City and one-half to the 
suburban purchasers. The terms of this Article shall be incorporated into the contract between the 
City and the Auditor, and the suburban purchasers shall be deemed to be third-party beneficiaries of 
said contract. The City shall use its best efforts to see to it that the Auditor complies with the pro
visions of Sections 6.04 and 6.05, but shall not be liable to the suburban purchasers lor any failure 
by the Auditor to comply with the said sections or to conduct the audit in compliance with gen
erally accepted accounting standards. 

Section 6.04. Conduct of Compliance Audit. 

(a) Standards. The Auditor shall perform the compliance audit in accordance with Gen
erally Accepted Auditing Standards. In particular, its review shall be governed by the standards 
contained in Section AU 621.09 through AU 621.13 (Reports on Specified Elements, Accounts or 
Items of a Financial Statement) of the AlCPA, Professional Standards, as amended from time to time. 

(b) Preliminary A1eeting; Periodic Status Reports; Access to Data. Prior to commencing 
the audit, the Auditor shall meet with the City and the Suburban Representatives to discuss the 
scope of work, the procedures to be employed and the schedule to be followed. No change in the 
level of precision, confidence level or audit procedures defined in Section 6.04 (c), however, may be 
made without the consent of both the City and the Suburban Representatives. During the course of 
the audit, the Auditor shall keep the City and Suburban Representatives informed of any unfore
seen problems or circumstances which could cause a delay in the audit or a signi£cant expansion 
of the audit's scope. The Auditor shall be given lull access to all records of the SFWD, HHWPD 
and other City departments that the Auditor deems necessary for the audit. 
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(c) Level of Precision and Audit Procedures. The Auditor shall perform the audit based on 
a precision level of ±1 percent of the City's computation of the suburban revenue requirement for 
the fiscal year under audit, using a confidence level of 99 percent, for the compliance audits covering 
fiscal years 1984/85 through 1986/87 and a precision level of ± one-half of l percent (with the 
same confldence level) thereafter. The Auditor shall review the City's calculation of the interim and 
final suburban revenue requirements and the underlying data in order to carry out the purpose of 
the audit described in Section 6.03 (a) and to issue the report prescribed by Section 6.05. At a min
imum the Auditor shall perform the following procedures: 

( l) SFWD Operating and Maintenance Expenses. The Auditor shall review the SFWD 
cost ledgers to determine whether the recorded operating and maintenance expenses fairly reflect 
the costs incurred, reasonably reflect the geographic location at which the costs were incurred 
and are recorded on a basis consistent with applicable generally accepted accounting principles, 
as amended from time to time. The Auditor also shall determine whether the amount of operat
ing and maintenance expenses incurred in the wholesale division or allocated as outside-City 
expenses pursuant to this Agreement were allocated to the suburban purchasers in accordance 
with the methodology set forth in this Agreement. 

(2) Administrative and General Expenses. The Auditor shall review the SFWD cost ledgers 
and other appropriate financial documents, including those of the SFPUC, to determine whether 
the recorded administrative and general expenses fairly reflect the costs incurred by or alio
cated to the SFWD and whether they are recorded on a basis consistent with applicable gen
erally accepted accounting principles, as amended from time to time. 

The Auditor also shall determine (a) whether the City overhead expenses and SFPUC 
charges were allocated to the SFWD in accordance with this Agreement and (b) whether the 
amount of administrative and general expenses allocated to the suburban purchasers was deter
mined as provided hy this Agreement. 

( 3) Property Taxes. The Auditor shall review the SFWD cost ledgers to determine whether 
the amount of property taxes recorded therein fairly reflects the property tax expense incurred 
by the City on behalf of SFWD property and whether there has been deducted from tbe amount 
to he allocated all taxes actually reimbursed to the City by tenants of SFWD property under 
leases that require such reimbursement. 

The Auditor also shall determine whether the amount of property taxes to be allocated to 
the suburban purchasers was based on the methodology set forth in this Agreement. 

( 4) Return on Rate Base. The Auditor shall review such supporting documentation and 
utility plant ledgers as it deems necessary to determine whether: ( l) changes in the rate base have 
been fairly reflected; ( 2) the cost of each asset has been assigned in accordance with Section 
4.06 and/ or Exhibit B of this Agreement; and ( 3) the debt percentage, the equity percentage, 
the return on debt, the return on equity, the overall rate of return and the suburban purchasers' 
share of return on rate base have been calculated in accordance with the methodology set forth 
in this Agreement. 

( 5) Depreciation. The Auditor shall review such supporting documentation and utility plant 
ledgers as it deems necessary to determine whether the total SF'V\'D depreciation expense and 
the depreciation expense allocated to suburban purchasers were calculated in accordance with 
the methodology set forth in this Agreement. 

( 6) Suburban H etch H etchy Assessment. The Auditor shall detem1ine whether the SFWD 
calculated the Suburban Hetch Hetchy Assessment in accordance with the principles set forth 
in this Agreement. 

(A) Operating and Maintenance Expenses, Administrative and General Expenses, Prop
erty Taxes. The Auditor shall review the cost ledgers of the HHWPD and other appropriate 
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financial documents, including those of the SFPUC, to determine whether the expenses 
recorded fairly reflect the expenses incurred by or allocated to the HHWPD; whether 
expenses have been allocated among water-specific, joint, and power-speci£c categories in 
accordance with the methodology set forth in this Agreement; whether joint expenses have 
been reallocated to water and power in accordance with the methodology set forth in this 
Agreement; and whether water-related HI-IWPD expenses have been allocated to the sub
urban purchasers in accordance \Vith the principles set forth herein. 

(B) Return on Rate Base. The Auditor shall revie\V such supporting documentation 
and utility plant ledgers as it deems necessary to determine whether ( 1 ) changes in the 
rate base have been fairly reflected, ( 2) the cost of each asset has been assigned in accord
ance with Section 4.08 (a)( 4) ( i) and/ or Exhibit H of this Agreement; and ( 3) the debt 
percentage, the equity percentage, the return on equity, the overall rate of return and the 
suburban purchasers' share of return on rate base have been calculated in accordance with 
the methodology set forth in this Agreement. 

(C) Depreciation. The Auditor shall review such supporting documentation and utility 
plant ledgers as it deems necessary to determine whether the total HHWPD water related 
depreciation expense and the depreciation expense a11ocated to suburban purchasers were 
calculated in accordance with the methodology set forth in this Agreement. 

(7) Review of Contract Administration Costs. The Auditor shall perform ( 1) a review ol 
the supporting documentation used to determine the CPI adjustments provided for in Section 
4.04 and ( 2) a review of the expenses charged to Account No. 6-49024 (Implementation and 
Administration of Suburban Settlement Agreement) to determine if these expenses were con
nected to the implementation or administration of this Agreement, taking into account the pro
visions of Section 4.04( c). 

( 8) Review of Water Usage Rate Calculations. The Auditor shall verify the mathematical 
accuracy of the calculations used by the City to derive the water usage rates de£ned in Exhibit J. 

(d) Use of and Reliance on Audited Financial Statements and. Water Use Data. 

(l) In performing the audit, the Auditor shall incorporate any adjustments•to the cost ledgers 
recommended by the independent accountant who has audited the financial statements of the SFPUC, 
SFWD and HHWPD as required by the Charter of the City. The Auditor may rely upon the work 
performed by that independent auditor if the Auditor reviews the work and is willing to take respon
sibility for it as part of the Auditor's audit. 

( 2) In performing the audit and issuing its report, the Auditor may rely on water use data fur
nished it by the SFWD, regardless of whether the suburban purchasers contest the accuracy of such 
data. The Auditor shall have no obligation to independently verify the accuracy of the water use 
·data provided to it by the City; however, the Auditor shall disclose in its report any information in 
its possession which indicates· that the water use data provided it by the City are inaccurate in any 
significant respect. Any error which \Vould affect tbe City's calculation of the final surburban revenue 
requirement by one-half of 1 percent or more shall be deemed significant. 

Section 6.05. Issuance of Auditor's Report. 

The City will require the Auditor to issue its report no later than six months alter the close of the 
fiscal year under audit. 

The Auditor·s report shall be addressed and delivered to the City and the Suburban Represen
tatives and shall contain the following: 

( 1) An indentification of the material audited. 

( 2) A statement that the examination was made in accordance with generally accepted audit
ing standards. 

( 3) A description of the scope of the Auditor's work. 
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( 4) An identification and description of the basis on which the material audited was 
prepared and of any variations between the basis on which it was prepared and the basis 
on which it should have been prepared. 

( 5) A description of any signiflcant interpretations or assumptions regarding this Agreement 
made by the City in calculating the final suburban revenue requjrernent or by the Auditor in 
performing the audit. 

(6) A statement whether or not in the Auditor's opinion (subject to the provisions of Section 
6.04( d) ( 2)) the final suburban revenue requirement is fairly stated and has been calculated by 
the City in accordance with this Agreement and whether the amount posted by the City to the 
balancing account as a credit or charge to the suburban purchasers properly reflects the difference 
between the actual amounts paid by the suburban purchasers and the final suburban revenue 
requirement together with interest as provided for in Section 5.07 (a). The Auditor shall also 
calculate the cumulative balance in the balancing account, after giving effect to the amount 
posted for the fiscal year under audit. 

(7) A description of any significant changes in the City's accounting practices from the 
preceding year. Any change which would affect the City's calculation of the final suburban 
revenue requirement by one-half of 1 percent or more will be deemed significant. 

( 8) A statement whether or not) in the Auditor's opinion, the final suburban revenue 
requirement (for years after FY 1984/85) was prepared on a basis consistent with the preceding 
year. 

(9) A statement whether, if the City has used estimated data in calculating the final 
suburban revenue requirement, the estimate was made in ·accordance with the requirements of 
Section 6.01 (h). 

Section 6.06. Suburban Review. 

If the Suburban Representatives are not satisfied with the compliance audit conducted by the 
Auditor, the suburban purchasers shall have the' right, at their own expense, to designate an auditor 
of their own ("the Suburban Auditor") to conduct a review ("the Suburban Review") of the Audi-

·> 
tor's Report. The suburban purchasers shall reimburse the City for half of any overtime wages and 
related expenses paid by the City to its employees for time spent assisting or cooperating with the 
Suburban Auditor in connection with the suburban review. 

The scope of the suburban review shall be limited to those portions of the Auditor's compliance 
report as are designated by the Suburban Representatives in a letter submitted by them or on their 
behalf to the General Manager of the SFWD, with copies to the Controller, the General Manager of 
the HHWPD, and the Auditor, within three months after receipt by the Suburban Representatives 
of the Auditor's compliance report. TI1is designation shall be complete upon the receipt of said 
letter by the General Manager of the SFWD within the time indicated. If the Suburban Representatives 
designate only a portion of the Auditor's compliance report for review by the Suburban Auditor, 
and the Suburban Auditor's review of that portion causes the Suburban Auditor to believe that 
other portions of the Auditor's compliance report should be reviewed as well, the Suburban Repre
sentatives shall promptly designate such additional portions for further review by the Suburban 
Auditor by serving notice of such designution upon the General Manager of the SFWD and the 
Auditor. The Suburban Auditor shall have the right to review those portions of the City's records 
and the Auditor's working papers that are pertinent to the portions of the Auditor's compliance report 
that have been designated in accordance with this paragraph. 

At the conclusion of the Suburban Auditor's review, representatives of the City and the Suburban 
Representatives shall meet to discuss any differences between them concerning the City's compliance 
with this Agreement during the previous year or the calculation of the previous year's final suburban 
revenue requirement. If such differences cannot be amicably resolved, the dispute shall be submitted 
to arbitration in accordance with Section 8.02 of this Agreement. 
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Section 7.01. Supply Assurance. 

ARTICLE VII 

WATER SUPPLY 

The City agrees to supply water to the suburban purchasers as required, subject to a maximum 
annual average metered supply of water ("the Supply Assurance") equal to 184 million gallons per 
day ( mgd), unless said amount is modified pursuant to the provisions of Section 2.01 (d), This Supply 
Assurance shall be for the benefit of the suburban purchasers only, and no water sold by the City to 
any other person or entity (including, without limitation, any City departments or other entities 
associated with the City, wherever located, or any other water customer of City) shall be included 
within the Supply Assurance. 

Notwithstanding the Supply Assurance established by this Section and the individual supply 
guarantees established by the presently-existing or recently-expired contracts between the City and 
the suburban purchasers and Section 7.02, the amount of water made available by the City to the 
suburban purchasers is subject to reductions, in accordance with Section 7 .03, made necessary by 
reason of water shortage, drought, earthquakes, other acts of God, or rehabilitation or malfunctioning 
of the City's water delivery system, to the extent that and for the period that such events or circum
stances prevent the City from fulfilling the Supply Assurance (including the individual guarantees) 
and the needs of the direct City water users. In the event of such a reduction, the City will restore 
its ability to fulfill the Supply Assurance (including the individual guarantees) and to meet the needs 
of direct City water users as soon as is reasonably practical. 

The City agrees to use its best efforts to keep the SFWD and HHWPD water delivery system 
in good working order and repair. The City further agrees not to sell water to any resale or non~resale 
purchaser which is located outside the City's geographical limits and which was not purchasing 
water from the City on June 30, 1983, deliveries to which, either individually or in the aggregate, 
would impair the City's ability to fulfill the Supply Assurance. Tenants, lessees, and purchasers (and 
their successors in interest) of City property and City departments and agencies shall not be con
sidered new purchasers within the meaning of this paragraph. 

The Supply Assurance shall survive the termination of this Agreement and the Individual Con
tracts entered into pursuant hereto. 

The parties acknowledge that the Supply Assurance is expressed in terms of daily deliveries on 
an annual average basis and does not itself constitute a guarantee by the ·City to meet peak daily or 
hourly demands of the suburban purchasers at the time their annual usage equals the Supply 
Assurance, irrespective of what those peak demands may be. The parties acknowledge, however, 
that the existing system has been designed and constructed to meet peak daily and hourly demands 
and that its capacity to do so has not yet been reached. The City agrees to operate the existing system 
to meet peak requirements of the suburban purchasers to the extent possible without adversely 
affecting its ability to meet peak demands of in~City customers. This Agreement is not intended to 
preclude the City from undertaking to meet specific peak demand requirements of individual suburban 
purchasers in the Individual Contracts. 

Section 7.02. Allocation of Sttpply Assurance. 

(a) The parties recognize that all the suburban purchasers have presently existing or recently
expired water supply contracts \vith the City and that certain, although not all, of these contracts 
contain provisions requiring the City to continue to supply the particular suburban purchaser with 
a specified amount of water after the expiration thereof unless and until a new contract between 
the City and the suburban purchaser is signed. The parties further recognize that two of these 
contracts (those between the City and the Alameda County Water District and between the City 
and the Dimond Public Utility District) contain supply guarantee provisions which fix the amount 
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of water guaranteed by the City by reference to water used during a calendar year ( 1984) not 
completed until after the effective date of this Agreement. Finally, the parties recognize that the 
contract between the City and the Estero :Municipal Improvement District ("Estero") contains a 
supply guarantee provision which fixes the amount of water to be guaranteed by the City by 
reference to a year ( 20ll) beyond the Term of this Agreement and that the contract between the 
City and the City of Hayward ("Hayward") does not contain an expiration date. 

The intention of the parties to this Agreement is to preserve the entitlement of each suburban 
purchaser to the amount of water which it is or wi11 be guaranteed by its presently existing or 
recently expired contract, that such guarantees shall continue to exist subsequent to the signing 
of this Agreement and the Individual Contracts, and that such guarantees (as they may be enlarged 
pursuant to Section 7.02(b)(3)) shall survive the expiration of this Agreement and the Individ
ual Contracts. 

Exhibit K-1, attached hereto, is a list which identifies the suburban purchasers (except Estero 
and Hayward) which shall be entitled to a specified quantity of water pursuant to this Section, 
by virtue of their existing contraets or this Agreement, and the quantity of water presently guaranteed 
to each. (The quantities set forth in Exhibit K-1 shall fix the present supply guarantee to each 
listed entity which becomes a party to this Agreement. However, neither those quantities nor the 
quantities set forth in Exhibit K-2 shall fix the present supply guarantee of any listed entity which 
does not become a party to this Agreement. The City and any such entity shall be free to use any 
relevant data (not including Exhibits K-1 and K-2) in determining the quantity of water to which 
such entity may be entitled under its existing or expired contract with the City.) 

(b) The water entitlements guaranteed by the presently existing or recently expired contracts 
shall be included in the Supply Assurance. The Supply Assurance shall be allocated in the following 
manner: 

First, the water used by Estero and Hayward shall, if each is a party to this Agreement, be 
subtracted from. the Supply Assurance; the remainder shall be called the "suburban allocable water." 
(If Estero and/or Hayward is not a party to this Agreement, the Supply Assurance itself shall be 
periodically reduced as provided in Section 2.01(d); and the usage of whichever entity is not a 
party will not be subtracted from the Supply Assurance as so reduced.) 

Second, the total amount of water presently set forth in Exhibit K-1 ( 127.55 mgd, subject to 
adjustment based on actual 1984 usage by Alameda County Water District and in the Dimond Public 
Utility District service area as described in Exhibit K-1) shall be subtracted from either ( 1) the 
suburban allocable water as defined by the preceding paragraph or ( 2) the Supply Assurance as 
adjusted in accordance with Section 2.01 (d), whichever is applicable; the remainder produced by this 
subtraction shall be deemed "residual water". The residual water shall then be allocated as follows: 

( 1) If the suburban purchasers (other than Estero and Hayward) duly approve an alloca
tion of some or all of the residual water, either unanimously or pursuant to a decision-making 
process previously ratifled by the suburban purchasers, the City shall, upon reasonable notice 
of any such allocation, make reasonable efforts to apportion the residual water among the sub
urban purchasers in conformity therewith. The suburban purchasers shall notify the City of any 
allocation so approved by June 30 of each year, to be effective during the following fiscal year. 

( 2) If the suburban purchasers (other than Estero and Hayward) fail to notify the City 
by June 30, the City shall be entitled to assume that they have failed to approve an allocation 
(or further allocation) of residual water for the ensuing fiscal year. In any year as to which no 
allocation approved by suburban purchasers is in effect, the City shall deliver unallocated 
residual water to each individual suburban purchaser as it requires, (subject to the Supply 
Assurance) in accOrdance with its needs and then-existing service area. In delivering water to 
a suburban purchaser in accordance with this subsection, the City will incur no liability of any 
kind or character to any other suburban purchaser. 
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( 3) If for three consecutive years the suburban purchasers fail to approve an allocation 
of some or all of the residual water, then the supply guarantees set forth in Exhibit K-1 will 
be deemed to be enlarged to the average amount of water used annually by each suburban 
purchaser during the three~year period (i.e., the sum of the usage in each year divided by 3). 
Each consecutive three~year period will be considered separately; the flrst such period will 
commence July 1, 1984 and end on June 30, 1987. In no event will the individual supply 
guarantees be reduced below the quantities presently set forth in Exhibit K-l. · 

( 4) If both Estero and Hayward are parties to this Agreement and if the average use 
by suburban purchasers other than Estero and Hayward for one of the three~year periods 
defined in subsection ( 3 ), supra, exceeds the suburban allocable water, the enlarged individual 
supply guarantees of suburban purchasers otber than Estero and Hayward will be reduced 
pro rata so that the total individual supply guarantees, as increased pursuant to subsection ( 3), 
supra, do not exceed the suburban allocable water. The pro rata reductions will be in accordance 
with the procedure set forth in Exhibit K-3. 

If neither Estero nor Hayward is a party to this Agreement and if the average use by 
suburban purchasers for one of the three~ year periods defined in subsection ( 3), supra, exceeds 
the Supply Assurance, as adjusted in accordance with Section 2.01 (d), then the enlarged 
individual supply guarantees of suburban purchasers will be reduced pro rata so that the 
total individual supply guarantees, as increased pursuant to subsection ( 3), supra, do not exceed 
the adjusted Supply Assurance. The pro rata reductions will be in accordance with the procedure 
set forth in Exhibit K -3. 

If either Estero or Hayward, but not both, is a party to this Agreement, the procedure 
described in this subsection 7.02(b) will apply mutatis mutandis. 

The provisions of this subsection ( 4) are not in derogation of the reservation of claims 
to water in excess of the Supply Assurance contained in Section 7.04. Nor do they constitute 
an acknowledgment by suburban purchasers other than Estero and Hayward that the City 
is obligated or entitled to reduce their individual supply guarantees in the circumstance 
described herein. The provisions of this subsection ( 4) shall, however, govern the "vesting" 
procedure described in subsection ( 3), supra> unless and until a court determines that such 
provisions violate rights of the suburban purchasers derived independently of this Agreement. 
This paragraph is not intended to and shall not constitute a contractual commitment on the 
part of the City to furnish more than the Supply Assurance to the suburban purchasers or a 
concession by the City that the provisions of this subsection violate any rights of the suburban 
purchasers. 

(5) At such time as the aggregate water usage of the suburban purchasers during a fiscal 
year is within 4 mgd of the Supply Assurance, the calculations described in subsections (3) 
and ( 4) shall be made as of the end of that fiscal year, and each year thereafter, rather than 
tdennially and on an annual, rather than a three-year average, basis. 

(c) It shall be the responsibility of each suburban purchaser to limit its water purchases 
from the City so as to comply with any allocation of the residual water made pursuant to this 
Section, regardless of whether such allocation has been approved by all the suburban purchasers 
(other than Estero and Hayward) pursuant to subsection (b) ( 1), established in accordance with 
subsection (b)( 2), or derived through the procedure set forth in subsection (b) ( 3 ). The City 
shall in no event either be liable to any suburban purchaser or be obligated to supply more water 
to any suburban purchaser individually or to the suburban purchasers collectively than the amount 
otherwise allocated to jt or them under this Agreement due to the use by any suburban purchaser 
of more \Vater than the suburban purchaser is entitled to under this Agreement. 

(d) The City shall install such new connections between the SFWD water system and thal 
of any suburban purchaser that are necessary to deliver the quantities of water to which the suburban 
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purchaser is entitled under this Agreement. The City shall have the right to determine the location 
of such connections, in light of the need to maintain the structural integrity of the SF\~lD system 
and, where applicable, the need to limit peaking directly off the SFWD pipelines by individual 
suburban retail users of water, the need to ensure that suburban retail users of water have access 
to sufficient storage capacities in the appropriate suburban water system, the need to ensure that 
the suburban retail users of water have access to alternate sources of water in the event of a reduction 
in the City's ability to provide them with water, and other similar factors which may affect the desir
ability or undesirability of a particular location. The City's decisions regarding the location of new 
connections and the location, size and type of any new meters shall not be reviewable except for 
abuse of discretion or failure to provide the suburban purchasers with connections and meters adequate 
to deliver the quantities of water to which they are entitled under this Agreement. 

Section 7.03. Shortages. 

(a) Within six months after the effective date of this Agreement, the City and the suburban 
purchasers (who may act through the Suburban Representatives or other delegates) shall begin 
good faith negotiations to develop a "water conservation plan," which shaH prescribe the steps 
which the City and the suburban purchasers shall take to encourage and require water conservation 
and to develop alternative sources of water in the event of a drought or other water shortage. 
The City and the suburban purchasers may agree to fund such studies as may be necessary to 
assist in the development of such plan, the expenses of which shall be borne one-half by the City 
and one-half by the suburban purchasers. The purpose of the negotiations shall be to arrive at a 
water conservation plan which allocates water between the City and the suburban purchasers and 
their retail customers in time of shortage. If a water conservation plan is adopted and approved 
by the City and by each of the suburban purchasers, the plan will supercede this provision and 
the provisions of subsection 7.03( b). The plan described in this subsection is not intended to be 
the urban water management plan required to be adopted by urban water suppliers under Sections 
10610 et seq. of the Water Code unless all parties hereto subsequently agree as a part of the 
negotiations described herein. 

(b) In the event that at any time during the Term of this Agreement there is not available 
in the SFWD and HHWPD water system sufficient water to supply the requirements of the suburban 
purchasers and the direct City \:Vater users, each suburban purchaser shall receive no more than 
that quantity of water which bears the same ratio to the total quantity of water then available in 
the City's water system, as the amount delivered to the suburban purchaser in the last preceding 
calendar year prior to the condition of shortage bears to the total amount delivered to all users 
supplied by the system during that calendar year. 

(c) Nothing in this Agreement, including subsection (b), supra, shall be understood or 
construed as a concession by the City that it is required to allocate water between the suburban 
purchasers and the direct City water users during a water shortage on a pro rata basis, nor shall 
anything in this Agreement, including subsection (b), supra, waive or compromise the City's 
specifically~reserved claims that: ( l) it is not required to allocate water between the suburban 
purchasers and the direct City water users in time of water shortage on a pro rata basis; ( 2) water 
used by the suburban purchasers in excess of the Supply Assurance may be disregarded in allocating 
water during times of water shortage; and ( 3) allocational methods other than pro rata reductions 
would allocate water between the suburban purchasers and the direct City water users during a 
water shortage more fairly and equitably. than would pro rata reductions. Nothing in this Agreement, 
including subsection (b), supra, shall waive or compromise the suburban purchasers' denial of 
these claims or their specifically-reserved claim that the City has an obligation, derived independently 
from this Agreement, to allocate water between the suburban purchasers and the direct City water 
users in times of water shortage on a pro rata basis. In the event that an allocation of water is 
required at a time when the City and each suburban purchaser have not agreed on a water 
conservation plan pursuant to subsection (a), supra, the City shall allocate the available water 
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in the first instance and the suburban purchasers shall be free to challenge the allocation on any 
applicable legal or equitable basis. 

(d) Localized Water Reductions. Notwithstanding tbe foregoing provisions of this Article, the 
City may reduce the amount of water available in or interrupt water deliveries to specific geographical 
areas within the SFWD's total service area to the extent that such feductions are necessary due 
to system emergencies, or in order· to install, repair, rehabilitate, replace, investigate or inspect 
equipment in, or perform other maintenance work on, the SFVVD and HH\AlPD water system. 
Such reductions or interruptions may be imposed by the City without corresponding reductions 
or interruptions in the amount of water available to SF\tVD water users outside the specific 
geographical area where reductions or interruptions are necessary, if the system's ability to supply 
water outside the specific geographical area has not been impaired. In the event of such a reduction 
or interruption, the City \Vill restore the supply of water to the speciflc geographical area as soon 
as is reasonably practical. Except in cases of emergencies (during which oral notice shall be 
sufficient), the City wiil give the affected suburban purchaser( s) reasonable wrHten notice of 
such localized reductions or interruptions, the reasons therefor, and the probable duration thereof. 
\Vhen the reduction or interruption is attributable to the scheduled installation, repair, rehabilitation, 
replacement, investigation or inspection of .water delivery facilities, the City will use reasonable 
efforts to limit any such reduction or interruption in the delivery of water to the months of November 
through April. 

Section 7.04. Reservation of Claims to Additional Water; Service Area Expansion. 

(a) Nothing in this Agreement (including the Supply Assurance contained in Section 7.01 and 
the shortage allocation provisions contained in Section 7.03) is intended to or shall be construed 
to waive or compromise the potential or actual claim by any or all of the suburban purchasers 
that the City is obligated under federal or state law to supply it or them with water in addition 
to that guaranteed by Section 7.01 and allocated by Section 7.02 and/or to expand the City's existing 
water delivery system in order to furnish such additional water; nor shall anything in this Agreement 
(including Section 7.01) be construed to compromise or waive the City's denial of these claims. 

(b) The suburban purchasers recognize that each Individual Contract does or will contain, 
as an exhibit, a map of their respective service areas. Any suburban purchaser which wishes to 
expand its service area shall notify the City, request the City's consent to the expansion, and provide 
information reasonably requested by the City regarding present and projected water demand within 
the area proposed to be added to the suburban purchaser's service area. 

The foregoing provision is not intended to and shall not be construed to waive or compromise 
the potential or actual claim of any suburban purchaser (other than San Jose and Santa Clara 
whose service areas are fixed pursuant to Section 9.03) that the City is obligated under federal 
or state law to fun1ish water, included within the Supply Assurance, to them for delivery to 
customers outside their presently existing service areas and that they are entitled to enlarge their 
service areas to supply those customers with such water. 

In order to assert any claims reserved by this subsection, however, a suburban purchaser must 
first have complied with the first paragraph hereof and its request must have either been refused 
by the City or not acted upon for six months after its submission to the City. 

This section will not prevent the City and any suburban purchaser (other than San Jose and 
Santa Clara) from ( 1) agreeing in their Individual Contract or any amendment thereto that the 
sub11rhan nurchaser mav exnand its service area without subsequent City approval to a definite 
size but no larger and ( 2) waiving the provisions of this section with respect to any additional 
expansion. Nor shall this section prevent any suburban purchaser from ( 1) agreeing with the City 
in its Individual Contract or any amendments thereto that it \Vill not expand its service area beyond 
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its present limits without City approval and ( 2) waiving the provisions of this section with respect 
to any additional expansion. 

Section 7.05. Restrictions on Resale. 

Each suburban purchaser agrees not to sell any water purchased from the City to any private 
party for resale by such private party to others, and further agrees not to sell any water from any 
source whatsoever to any private party for resale to others by substituting therefor water purchased 
from the City, without the City's prior written approval. 

Each suburban purchaser also agrees that no water furnished by the City to it shall be delivered 
by it outside the service area described in an exhibit to its Individual Contract, and further agrees 
not to deliver any water outside the boundary of its service area by substituting therefor water pur
chased from the City, unless permitted by stipulation between the City and the suburban purchaser, 
or unless written consent for such delivery ·is entered into by the City and the suburban purchaser. 
The preceding sentence shall not apply to sales of water to another suburban purchaser on a temporary 
basis if the purchases of such water are authorized as emergency purchases under Section 7.07 (a). 

The City acknowledges that it has heretofore consented in writing to deliveries of water by 
individual suburban purchasers outside their service area boundaries and agrees that nothing in this 
Agreement is intended to affect such prior authorizations, which remain in full force and effect 
according to their terms .. Such authorizations shall be identified in appropriate Individual Contracts. 
The City also agrees that it will not unreasonably withhold its consent to future requests by any 
suburban purchaser to deliver water to another suburban purchaser for resale. 

Section 7.06. Prohibition of Assignment. 

This Agreement is not for the benefit of any person, corporation, or other entity, other than the 
parties hereto, and no person, corporation or other entity except the parties hereto sha11 have rights 
or interests in or under this Agreement, except as expressly provided herein. 

This Agreement shall be binding on, and shall inure to the benefit of, the parties to it and their 
respective successors and permitted assigns. Each suburban purchaser signing this Agreement agrees 
that it will not transfer or assign any rights or privileges under this Agreement) either in whole or 
in part, or make any transfer of all or any part of its water system or allow the use thereof in any 
manner whereby any provision of this Agreement will not continue to be binding on it, its assignee 
or transferee, or such user of the system. Any assignment or transfer in violation of this covenant, 
and any assignment or transfer that would result in the supply of water in violation of the Act, shall 
be void. 

Nothing in this Section shall prevent any suburban purchaser (except the California Water 
Service Company, Cordilleras Mutual Water Association, and Stanford) from entering into a joint 
powers agreement or a municipal or multi~party water district with any other suburban purchaser 
(except those three listed above) to exercise the rights and obligations granted to and imposed upon 
the suburban purchasers hereunder, nor shall this Section prevent any suburban purchaser (except 
those three listed above) from succeeding to the rights and obligations of another suburban purchaser 
hereunder as long as the total service area served by the surburban purchasers involved in the 
succession is not thereby enlarged. 

Section 7.07. Prohib·ition of Water Purchases from Others; Use of Local Sources; Minimum 
Annual Purchases; Adiustment of Service Areas. 

(a) Each suburban purchaser, except for Alameda County Water District, and the Cities of 
Palo Alto, Sunnyvale, Mountain View, Milpitas, San Jose and Santa Clara, agrees that it will not, 
unless permitted by stipulation between it and the City, or unless given prior written approval of 
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such transaction by the City, contract for, purchase, or receive 1 with or without compensation eHher 
directly or indirectly, any water for delivery or use in each suburban purchaser's service area, from 
any person, corporation, or any entity whatsoever, whether public or private, including any govern
mental entity unless and until the suburban purchaser has demanded water from the City in 
accordance with the terms and conditions set forth herein and the City has refused to supply said 
additional water after due notice. In the event of such a request by any suburban purcbaser and 
such a refusal by the City, the suburban purchaser( s) shall be free to purchase water from other 
entities, but only to the extent the City is unable and/or unwilling to supply the water needs of each 
such suburban purchaser. Nothing contained herein shall require any suburban purchaser to purchase 
water from the City over and above the water covered by the Supply Assurance, if the City is 
successful in its contention that the price for such additional water may legally include compensation 
to the City for decreased net power sale revenues resulting from the sale of such additional water. 
Nor shall anything contained herein prevent any suburban purchaser from purchasing water from 
sources other than the City, to the extent that such purchases are necessary to provide the suburban 
purchaser with water on an emergency and temporary basis. Each suburban purchaser who buys 
emergency water from any source other than the City sha1I give the City prompt notice of the nature 
of the emergency requiring such emergency purchases, the amount of water which is to be or has 
been purchased, and the duration of such purchases. The provisions of this subsection shall not 
apply to purchases of reclaime-d wastewater in quantities up to twenty ( 20) percent of the amount 
of water which the suburban purchaser received from the City in calendar year 1981, as shown in 
Exhjbit K-2. Purchases of reclaimed wastewater in any year in excess of that amount shaH require 
approval by the City. 

(b) The suburban purchasers shall use their best efforts to use all sources and supplies of 
water now owned or controlled by them, including all surface and ground water owned by the 
suburban purchasers within their respective service areas, to augment any supply demanded from 
the San Francisco Water Department, provided that water from such sources complies or can 
reasonably be made to comply with applicable state and federal drinking water quality standards or 
the water quality requirements of the suburban purchaser's commercial and industrial customers. 
Water which does not comply with applicable state and federal drinking water quality standards 
or meet the water quality requirements of commercial and industrial customers shall be used for 
other purposes by each suburban purchaser to the extent such use is economically and environmentaliy 
feasible. The suburban purchasers may acquire or develop wells) pumping plants or other sources 
of supply as necessary to supply water to their customers. (As used in the preceding sentence, 
"other sources of supply" does not include water purchased from suppliers other than the City.) 
The term "ground water" shall include all water available from. aquifers within their respective 
service areas, whether such aquifers are recharged naturally or through artificial recharge facilities. 

(c) Alameda County Water District and the Cities of Palo Alto, Sunnyvale, Mountain View, 
Milpitas, San Jose and Santa Clara shall be entitled to purchase water from sources other than the 
City; provided that the City may, in the case of San Jose and Santa Clara, and shall, in the case of 
each of the other entities, require that each purchase a minimum quantity of water from the City 
as a condition to this authorization. (If a suburban purchaser listed herein does not wish to have 
the right to purchase water from other sources without prior approval of the City, no minimum 
purchase ·requirements \Viii be included in its Individual Contract.) These minimum required quan
tities will be contained in the Individual Contracts between the City and each suburban purchaser 
and wi11 be expressed as minimum annual quantities which shaH be no less than 80 percent and no 
more than 100 percent of the amount of water that particular suburban purchaser received from the 
City during calendar year 1981. Each of these Individual Contracts may also contain mutually accept
able monthly minimum and daily and hourly maximum water delivery levels; provided, however, 
that such maximum levels sha1l not be construed as allocations of residual water on an annual average 
basis and that, in the event of any conflict between the maximum daily and hourly levels and the 
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allocations of water provided for in Section 7.02 and 7.03 of this Agreement, the allocations shall 
control. Notwithstanding the preceding sentence, no water use which, taken on an annual basis, 
exceeds the amount obtained by multiplying the daily maximum by 365 shall vest for purposes 
of determining individual supply guarantees under the existing Individual Contracts or Section 
7.02(b)(3). 

The minimum purchase requirements in Individual Contracts will be waived during a drought 
or other period of water shortage if the water made available to the suburban purchaser is less than 
the minimum purchase quantity. 

(d) If two or more suburban purchasers adjust the boundaries of their respective service areas 
so that one assumes an obligation to serve customers in an area that was previously within the service 
area of another suburban purchaser, they may also correspondingly adjust their Supply Guaranties 
as set out in Exhibit K-1 and the allocations of residual water under Section 7.02 between or among 
them. 

Such adjustments shall require only the consent of the City and the suburban purchasers involved, 
so long as the Supply Assurance, the allocation of water to all other suburban purchasers, and the 
total service area of all suburban purchasers are not affected. 

Any adjustment of service area boundaries that would result in the supply of water in violation 
of this Agreement or the Act shall be void. 
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ARTICLE VIII 

OTHER AGREEMENTS OF THE PARTIES 

Section 8.01. Pricing of Additional Water. 

(a) The amounts to be paid by the suburban purchasers for water furnished to them within 
the Supply Assurance shall be governed by the rate-setting methodology described in Article IV. 
Should the City sell the suburban purchasers water in excess of the Supply Assurance, for whatever 
reason, pricing of that water ("additional water") will similarly he governed by the rate-setting 
methodology set forth in Article IV, subject to the City's explicitly reserved intention to add to 
such rates a surcharge that would reimburse the City for any decrease in the City's net power revenues 
which may directly or indirectly result from the sale of additional water to the suburban purchasers. 
As used in this Section, the tenn "net power revenues" means the revenues received by the City from 
the sale of electric power generated by facilities in the Hetch Hetchy system, less ( J ) the cost of 
generating the power and (2) the net revenues received by the City from the suburban purchasers 
for the additional water the sale of which allegedly gave rise to the decrease in power revenues. TI1e 
suburban purchasers reserve the right to contest under any applicable provision of law both ( 1) the 
legality or propriety of any attempt by the City to include in the suburban revenue requirement a 
charge for decreased net power revenues allegedly resulting from the sale of additional water and 
(2) the amount of such decreased net power revenues, if any, in fact caused by the sale of additional 
water, and the methodology by which that amount is to be calculated. The suburban purchasers 
further reserve the right to contend that any surcharge which the City would otherwise be entitled 
to add to the rates charged for additional water pursuant to this Section may be partially or totally 
offset by a reduction in the rate paid for additional water if the City continues to contend that it 
has no obligation to provide such water to the suburban purchasers and such water is delivered 
to the suburban purchasers on an interruptible basis. 

(b) Notwithstanding subsection (a), supra, no suburban purchaser shall contend that the rates 
charged for additional water should be less than those charged for water included within the Supply 
Assurance. 

(c) With the exception of the issues explicitly reserved by subsection (a), no suburban purchaser 
shall contend, during the Term of this Agreement, that the suburban revenue requirements that result 
from the provision of such additional water as determined by this Section and Article IV violate any 
provision of federal law (including the Raker Act), state law, the Charter of the City and County of 
San Francisco, or any other provision of law. No resolution, judicial or otherwise, of any of the issues 
explicitly reserved by this Agreement (including the issues specifically reserved by this Section) 
shall affect in any way the suburban revenue requirements to be charged by the City for the provision 
of water covered by the Supply Assurance, as such suburban revenue requirements shall in all events 
be determined solely and exclusively by the rate-making methodology set forth in Article IV. 

(d) The furnishing of additional water by the City to the suburban purchasers shall not be 
deemed or construed to he a waiver by the City of its claim that it has no obligation under any 
provision of law to supply such water to the suburban purchasers, nor shall it constitute a dedication 
by the City to the suburban purchasers of such additional water. 

Section 8.02. Arbitration and Judicid Retiew. 

(a) Matters to be Arbitrated. All questions or disputes arising under the following provisions 
of this Agreement shall be subject to mandatory, binding arbitration pursuant to the terms of this 
Section and shall not be subject to judicial determination: 

( 1) Section 3.04; 

(2) All of Article IV; 
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(3) Sections 5.01, 5.06, and 5.07; 

( 4) All of Article VI; 

( 5) Section 8.03; 

( 6) Section 8.08 to the extent specined therein; 

(7) Section 8.14(b); and 

( 8) Exhibits C, E and J. 
All questions or disputes arising under Sections 5.02 and 5.03( a) shall he subject to either 

binding arbitration or judicial determination, as provided therein. Except as expressly provided to 
the contrary, all other questions or disputes arising under this Agreement (including, without 
limitation, those arising under Section 5.04) shall be subject to judicial determination. 

(b) Venue. Any judicial action or proceeding arising under this Agreement shall be brought 
in the United States District Court for the Northern District of California or in the state courts 
of the State of California. 

(1) If the action or proceeding ("'action") is brought in state court, unless the parties to 
the action otherwise agree, the venue of such action shall be in the Superior Court in and 
for the County of Marin or any Municipal Court in the County of Marin, whichever court 
may have subject matter jurisdiction. 

(2) If at the time the action is commenced in state court, or thereafter, the County of 
Marin or any public entity located therein is an actual or potential, direct or indirect, purchaser 
of water from the City, the following venue procedures shall apply instead of those set forth 
above in subparagraph (b) ( 1): 

(A) If the action is one in which a jury is not of right, or trial by jury is waived, 
the action may be filed or maintained in the Superior Court or the Municipal Court for 
the County of Marin, but any party to the action may request the court to request the 
chairperson of the Judicial Council to assign a disinterested judge from a neutral county 
to hear the action and all proceedings in connection therewith pursuant to California Code 
of Civil Procedure Section 394( 1). 

(B) If the action is not one described in subparagraph (A), or if the chairperson of 
the Judicial Council does not assign a disinterested judge from a neutral county, then 
the action shall be commenced in, or if the action or proceeding has already been 
commenced in the Superior Court or any Municipal Court in the County of Marin it 
shall, on motion of any party, be transferred to, any court in the State of California, 
mutually agreed upon by the parties, having subject matter jurisdiction and located in any 
county other than Alameda, San Mateo, San Francisco, or Santa Clara counties. In the 
absence of such agreement, any such state court action or proceeding shall be commenced 
in or transferred on motion of any party to any court in the State of California having 
subject matter jurisdiction and located in any county other than Alameda, San Mateo, 
San Francisco, or Santa Clara counties. 

(c) Demand For Arbitration. If any arbitrable question or dispute should arise, any suburban 
purchaser or the City may commence arbitration proceedings hereunder by service of a written 
Demand for Arbitration. All Demands shall set forth the issues to be arbitrated and the general 
contentions relating to those issues of the party serving the Demand. \Nithin 45 days after service 
of a Demand upon it, any suburban purchaser or the City may serve a Notice of Election to 
become a p4rty to the arbitration and a Response to the Demand, setting forth its position and 
general contentions with respect to the issues set forth in the demand. If a timely Notice of Election 
and Response is not £led by any such entity, it shall not be a party to the arbitration, but shall 
nonetheless be bound by the award of the arbitrator pursuant to Section 8.02( g) ( 10). If no party 
to this Agreement serves a timely Notice of Election and Response, the party seeking arbitration 
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shall be entitled to the relief sought in its Demand for Arbitration without the necessity of further 
proceedings. 

If a Demand or Notice of Election is made by the City, it shall be served by personal delivery 
or certified mail to each suburban purchaser at the address of such purchaser as set forth in the 
billing records of the San Francisco Water Department at such time. If a Demand or Notice of 
Election is made by a suburban purchaser, service shall be by certified mail or personal delivery 
to the General Manager, San Francisco Water D'epartment, 425 Mason Street, San Francisco, 
California 94102, and to each of the other suburban purchasers. If arbitration is commenced, the 
suburban -purchasers shall use their best efforts to formulate a single, joint position with respect 
thereto. In any event, with respect to the appointment of arbitrators, as hereinafter provided, all 
suburban purchasers that take the same position as to the issues to be arbitrated shall jointly and 
collectively be deemed to be a single party. 

(d) Limitations Period. All Demands For Arbitration shall be served within four years of 
the date on which the cause of action arose, provided that no amount posted to the balancing 
account by the City pursuant to Section 5.07 for any individual fiscal year shall be adjusted thereafter 
in any respect (except by agreement of the City and the Suburban Representatives) unless a 
Demand seeking such relief is served within eighteen months of receipt by the Suburban Representa
tives of the Auditor's Report for that year as provided in Section 6.05. (If the Suburban Repre
sentatives receive the Report on different days, then the date of receipt for purposes of this sub
section shall be the date the Report is received by the Suburban Representative which purchased 
the largest quantity of water from the City during the fiscal year which the Report concerns.) 
If no such Demand is served within the eighteen month period specified above, the amount posted 
to the balancing account for that year shall be deemed final and conclusive. 

An adjustment in the balancing account resulting in an award based on a timely Demand shall 
not be precluded merely because the cumulative balance in the balancing account to which the 
adjustment is to be made is comprised in whole or in part of amounts posted to the balancing 
account that have become final in accordance with this subsection, provided, however, that in no 
event shall there be any adjustment of amounts so posted which have become final in accordance 
with this subsection. 

The Arbitrator may order the alteration or recalculation of underlying SFWD and/ or HHWPD 
accounts or asset classifications that will be used to determine future suburban revenue require
ments, even though the existing entries in such accounts or the asset classifications, in whole or 
in part, predate the four-year and eighteen-month periods described above, so long as a timely 
arbitration demand has been filed in accordance with this subsection. 

(e) Number And Appointment Of Arbitrators. All arbitration proceedings under this Section 
shall be conducted by a single arbitrator, selected by the City and a designated representative of 
the suburban purchasers or each group of suburban purchasers that take the same position with 
respect to the arbitration within 75 days after service of the demand for arbitration. If the parties 
to the arbitration cannot agree on an arbitrator within 75 days, any party may petition the Superior 
Court in and for the County specified in Section 8.02(b), for the appointment of an arbitrator. 

(f) Guidelines For Qualifications Of A1·bitrators. The suburban purchasers and the City 
acknowledge that the qualifications of the arbitrator will vary with the nature of the matter arbitrated, 
but, in general, agree that such qualifications may include expertise in one or more of the following 
fields: water utility rate setting, water system and hydraulic engineering, utility accounting methods 
and practices, and water system operation and management. The parties to the arbitration shall use 
their best efforts to agree in advance upon the qualifications of any arbitrator to be appointed by the 
Superior Court. 
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(g) Powers of Arbitrator; Conduct of Proceedings. 

( 1) Except as hereinafter provided, arbitrations under this Section 8.02 shall be conducted 
under and be governed by the provisions of California Code of Civil Procedure, Sections 1282.2 
through 1284.2 (hereinafter, collectively, "Code sections"), and arbitrators appointed hereunder 
shall have the powers and duties specified by the Code sections. 

( 2) Within the meaning of the Code sections, the term "neutral arbitrator" shall mean the 
single arbitrator selected by the parties to the arbitration. 

( 3) Unless waived in writing by the parties to the arbitration, the notice of hearing served 
by the arbitrator shall not be less than 90 days. 

( 4) The lists of witnesses (including expert witnesses), and the lists of documents (including 
the reports of expert witnesses) referred to in Code of Civil Procedure Section 1282.2 shall be 
mutually exchanged, without necessity of demand therefor, no later than 60 days prior to the 
date of the hearing, unless otherwise agreed in writing by the parties to the arbitration. 

( 5) The time for making the award shall be no later than 18 months after service of the 
initial demand for arbitration, provided that such time may be waived or extended as provided 
in Code of Civil Procedure Section 1283.8. 

( 6) The arbitrator shall not base his or her award on information not obtained at the hearing. 

( 7) The provisions for discovery set forth in Code of Civil Procedure Section 1283.05 are 
incorporated into and made part of this Agreement, except that: (a) leave of the arbitrator need 
not be obtained for the taking of depositions, including the depositions of expert witnesses; (b) 
the provisions of Code of Civil Procedure Section 2037 et seq., relating to discovery of expert 
witnesses, shall also be applicable to arbitration proceedings arising under this Agreement, except 
that the time period set forth in Section 2037 (a) shall be deemed to be not later than 60 days 
prior to the date for the hearing; and (c) all reports, documents, and other materials prepared 
or reviewed by any expert designated to testify at the arbitration shall be discoverable. In 
appropriate circumstances, the arbitrator may order any party to this Agreement that is not a 
party to the arbitration to comply vdth any discovery request. 

(8) For the purposes of allocation of expenses and fees, as provided in Code of Civil 
Procedure Section 1284.2, if any two or more suburban purchasers join together in a single, joint 
position in the arbitration, those suburban purchasers shall be deemed to be a single party. 
If any suburban purchaser or purchasers join together with the City in a single joint position in 
the arbitration, those suburban purchasers and the City together shall be deemed to be a 
single party. 

( 9) The. arbitrator shall have the power to issue orders mandating compliance with the 
terms of this Agreement or enjoining violations of this Agreement subject to the limitations 
contained herein and in Section 8.02( d). The powers of the arbih·ator, with respect to any 
arbitration brought to redress a claimed suburban overpayment to the City, shall be limited to 
entering an order requiring that an adjustment be made in the amount posted to the balancing 
account (if not prohibited by Section 8.02( d)) or either or both of the orders described in 
Section 5.07 (d), if appropriate under Section 5.07 (d). 

( 10) All awards of the arbitrator shall be binding on the City and the suburban purchasers 
regardless of the participation or lack thereof by any suburban purchaser or the City as a party 
to the arbitration proceeding. 

Section 8.03. Special Provisions re Attorneys' Fees. 

(a) Each party will bear its own costs, including attorneys' fees, incurred in any arbitration 
or litigation arising under this Agreement or the Individual Contracts between the City and the 
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suburban purchasers. Notwithstanding the foregoing, the City may partly allocate to the suburban 
purchasers as an allowable expense under Article IV (utilizing the composite rate used for allocating 
other SF\iVD administrative and general expenses) any costs or fees incurred by the City in connection 
with arbitration and/or litigation arising under this Agreement and/or the Individual Contracts, except 
that any and all costs incurred by the City through the use of attorneys other than the San Francisco 
City Attorney's Office in arbitration and/or litigation arising under this Agreement and/or the Indi~ 
vidual Contracts shall not be allocable to the suburban purchasers. 

(b) If, in any litigation and/or arbitration between the parties not arising under this Agreement 
or the Individual Contracts but involving the respective rights and obligations of the parties vis-a-vis 
the City's Hetch Hetchy system, or water delivered therefrom (including, without limitation, litigation 
and/or arbitration concerning the issues specifically reserved by Sections 2.04, 5.05, 7.04, 8.01, 8.08 
and 9.03 (c) of this Agreement), the costs, including attorneys' fees, are awarded to the suburban 
purchasers, the payment of those costs and fees by the City will not be deemed an allowable expense 
under Article IV. lf no such award is made, the City's costs and/or fees shall be allocated between 
the City and the suburban purchasers pursuant to this Agreement, utilizing the composite rate used 
for allocating other SFVVD administratjve and general costs. Any award to the City of fees and costs 
incurred in connection with such an action shall be reduced to offset the amount of the City's fees, 
if any, which have already been borne by the suburban purchasers pursuant to the allocation proce
dures set forth herein. 

(c) Nothing contained in this Agreement shall require the City to change retroactively its allo
cation of the action's litigation costs and attorneys' fees incurred prior to the beginning of the Agree
ment's Term. 

(d) Except as provided in subparagraphs (a) and (b), ~upra, all attorneys' fees and costs incurred 
by the City in connection with the operation and maintenance of the City's water supply system shall 
be allocated between the City and the suburban purchasers utilizing the applicable rate under Section 
4.04(c). 

Section 8.04. Suburban Advisory Group. 

The parties wish to insure that the suburban purchasers may, in an orderly way, be informed of 
matters affecting the SF\VD water system, including matters affecting the continuity and adequacy 
of their water supply from the City. To that end, each suburban purchaser may nominate one repre
sentative to a Suburban Advisory Group ("Group·'). The City shall, through the General Manager 
of the SFWD and the General Manager of the HHWPD, meet with the Group (or with a sub
committee selected by the Group) semiannually, at mutually convenient times. The General Manager 
of the SFWD and the General Manager of the HHWPD may designate an appropriate official of their 
respective departments if, for illness or other reasons beyond their control, they are unable to attend. 
The first such meeting shall be held, if requested, no later than three months after the effective date 
of this Agreement. The City shall, at such meetings, provide the Group or its representatives with 
infon11ation on the follo\ving topics, to the extent such information is available to the City: 

(a) Any capital additions being considered or planned for the SFWD and HHWPD, includ
ing the status of planning studies, Bnancing plans, permit applications, environmental reviews, etc.; 

(b) Water supply and. usage trends and projections for the City, direct City water users, 
and the suburban purchasers, includjng the Commercial Division monthly reports which have 
been prepared by the City since the last meeting held pursuant to this Section; 

(c) The status of administrative proceedings and litigation affecting the water rights to 
the HHWPD and SFWD sources of supply; and 

(d) Existing or anticipated problems with the maintenance and repair of the water delivery 
system and water quality. 
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Additional topics shall be included on the agenda of a meeting at the request of the Suburban 
Representatives, provided that the City is notified of the topic no less than ten days in advance of 
the meeting. If the Suburban Representatives wish to inspect any documents relating to any topic 
on the agenda of a meeting, they shall request the City to produce such documents at the meeting 
no less than ten days in advance thereof. The City shall make reasonable efforts to comply with such 
requests for documents. 

The meetings provided for by this Section are in addition to the meeting addressed to the SFWD 
and HHWPD budget provided for by Section 5.02, but the budget meeting and one of the meetings 
provided for herein may be held seriatim, if that is mutually convenient. 

Additional meetings between the Group and the City may be held upon the request of either 
the City or a majority of the Group's members, provided that the General Managers of the SFWD 
and HHWPD shall not be obligated to attend such meetings. 

Section 8.05. Notice of Water Rights Proceedings. 

The City shall use its best efforts to give prompt notice to the suburban purchasers of any litiga
tion or administrative proceedings to which the City is a party involving water rights to the SFWD 
and HHWPD sources of supply. The City's failure to provide notice as required by this Section, 
for whatever reason, shall not give rise to any monetary liability. 

Section 8.06. Notice. 

Except for ( 1) the materials which the City is required to mail to the Suburban Representatives 
pursuant to Sections 5.02, 5.03(a), 6.01, 6.04 and 8.11 and (2) the counterpart of this Agreement 
which the City is required to mail to the San Francisco Bay Area Water Users Association ("BAWUA") 
pursuant to Section 8.10, all notices and other documents which the City is required or permitted to 
send to the suburban purchasers under this Agreement shall be sent to each and all of the suburban 
purchasers by United States mail, first class postage prepaid, addressed to each suburban purchaser 
at the address to which monthly water bills are mailed by the SFWD. 

All rJotices or other documents which the suburban purchasers or the Suburban Representatives 
are required or permitted to send to the City under this Agreement shall be sent by United States 
mail, first class postage prepaid, addressed as follows: 

General Manager 
San Francisco Water Department 
425 Mason Street 
San Francisco, CA 94102 

Each suburban purchaser is a member of BA \i\'UA, a California unincorporated association. The 
City shall send a copy of each notice or other document which it is required to send to all suburban 
purchasers or to the Suburban Representatives to BAWUA addressed as follows: 

San Francisco Bay Area Water Users Association 
cfo Belmont County Water District 
P.O. Box 129 
Belmont, CA 94002 

The failure of the City to send a copy of such notices or documents to BA WU A shall not 
invalidate any rate set or other action taken by the City. 

Any party (or BA WUA) may change the address to which notice is to be sent to it under this 
Agreement by notice to the City (in the case of a change desired by a suburban purchaser or BAWUA) 
and to the suburban purchasers and BAWUA (in the case of a change desired by the City). 

The requirements of notice set forth in Section 8.02 concerning arbitration shall prevail over 
this Section, when they are applicable. 
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Section 8.07. Rates Applicable to Other Resale Users. 

Notwithstanding any other provision of this Agreement, the City will not voluntarily provide 
water to any resale customer which is located west of Irvington Portal and which is not a party 
hereto at rates which are lower than those determined under Article IV and Section 8.01 without 
making such rates applicable to the suburban purchasers. 

Nothing in this Section shall require the City to lower its rates to the suburban purchasers if 
the rate differential between the rates charged the suburban purchasers and the rates charged to 
resale customer( s) which are located west of Irvington Portal and which are not parties to this 
Agreement results (a) from a court order resulting from litigation between the City and the resale 
customer or the settlement of such litigation; (b) from a court order resulting from litigation between 
the City and another resale customer who is similarly situated or the settlement of such litigation; 
(c) from a court order resulting from litiga6on between the City and the United States (or any 
department or official thereof) or the settlement of such litigation; or (d) from rate structure(s) 
for the suburban purchaser( s) which are based upon the quantity of water used and v.rhich are 
designed either to discourage the use by the suburban purhasers of, or to allocate a surcharge 
under Section 8.01 imposed on, additional water. Nothing in this Section shall be construed as 
or is intended to be a concession by the suburban purchasers that the City is entitled to adopt 
such a rate structure or impose such a surcharge. 

Section 8.08. Changes in the City's Water Delivery System. 

The parties contemplate that, over the Term of this Agreement, the City may expand the 
capacity of its ~xisting water delivery system through additions to the system and/ or the replacement 
of existing assets. In the event such an expansion of capacity occurs, or in the event that new 
assets are added to the system \Vithout expanding the system's capacity, questions may arise 
concerning the proper classification of such new assets within the categories into which the SF\VD 
and HHWPD rate bases are divided by this Agreement. 

The parties also contemplate that, in connection with such expansion of system capacity, the 
City may offer to increase the Supply Assurance to the suburban purchasers set out in Section 7.01. 
In the event that the City offers to provide the suburban purchasers with such an increased guarantee 
and the suburban purchasers accept the offer, questions may arise concerning the respective City 
and suburban shares in the ultimate capacity of the system. 

The parties shall have an obligation as to all such questions to negotiate in good faith, and 
if agreement bet\\'een the parties is not reached, the matter shall be referred to arbitration pursuant 
to Section 8.02. As part of such negotiations, the parties may agree to fund studies of system capacity 
and usage and/ or new assets by consultants selected jointly by the City and the Suburban Repre
sentatives. The expenses of any such study shall be borne one-half by the City and one-half by the 
suburban purchasers. Nothing in this Section shall prevent the City from unilaterally initiating studies 
of system capacity and usage and/ or new assets by consultants of its choice and allocating the cost of 
such studies in accordance with the other provisions of this Agreement. 

Nothing in this Agreement shall be construed to impose any obligation on the City to expand 
its existing water delivery system for the benefit of the suburban purchasers or to deliver to the 
suburban purchasers more water than that contained in the Supply Assurance set out in Section 
7.01 nor shall anything herein be deemed to be a waiver of any claims by the suburban purchasers 
that the City has an ohligation, independent of this Agreement, to do so. 
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Section 8.09. RepTesenta:tions DaTing Settlement Negotiations. 

During the course of settlement negotiations, the parties have exchanged various computer 
printouts and other materials which contain projections of the likely effect of this settlement on 
the suburban revenue requirement. The parties acknowledge that these projections are merely 
predictions by their consultants as to future events and that such projections are necessarily uncertain. 
Each party signing this Agreement therefore releases all other parties to this Agreement, and each 
other party's Iav .. ,yers and expert accounting and engineering consultants, from any and a11 liability 
arising from the sharing of projections, computer printouts, or any other representations as to the 
likely effect of this Agreement. Each party signing this Agreement has been fully advised by its 
attorneys, and their accounting and engineering experts, on the contents of this Agreement and 
its legal effects. 

Section 8.10. Counterparts. 

Execution of this Agreement may be accomplished by execution of separate counterparts by each 
signatory. The City shall deliver its executed counterpart to the Bay Area Water Users Association 
and the counterpart which each suburban purchaser executes shall be delivered to the City. The sepa
rate executed counterparts, taken together, shall constitute a single agreement. VVhen this Agreement 
becomes effective pursuant to Section 2.01, the City shall provide any suburban purchaser that so 
requests a counterpart original of this Agreement signed on behalf of the City. 

Section 8.11. SFWD Rules aiul Regulations. 

The sale and delivery of all water hereunder shall be subject to such of the "Rules and Regula
tions Governing Water Service to Customers" of the SFWD adopted by the SFPUC, as those 
Rules and Regulations may be amended from time to time, as are ( 1) applicable to the sale and 
delivery of water to the suburban purchasers, ( 2) reasonable, and ( 3) not inconsistent with either 
this Agreement or with an Individual Contract. 

The City will give the Suburban Representatives notice of any proposal to amend the Rules and 
Regulations in a manner which \VOuld affect the suburban purchasers. The notice wiH be delivered 
at least thirty days in advance of the date on which the proposal is to be considered by the 
SFPUC and will be accompanied by the text of the proposed amendment. 

Section 8.12. Preservation of Water Rights. 

It is the intention of the City to preserve all of its water rights, whether or not the water to 
which the City presently holds water rights is allocated under this Agreement. Nothing in this 
Agreement shall be construed as an abandonment by the City, or an intention by the City to abandon, 
any of the water rights that it presently possesses. 

Section 8.13. Suburban Representatives. 

As used in this Agreement) the term "Suburban Representatives" shall mean the five suburban 
purchasers selected by the suburban purchasers as a group to exercise the rights granted to and 
fulfill the obligations imposed upon the Suburban Representatives by this Agreement. If the 
suburban purchasers fail to select Suburban Representatives, the Suburban Representatives shall be 
the five suburban purchasers which purchased the largest quantity of water during the prior fiscal 
year. The suburban purchasers shall promptly notify the City of any changes in the Suburban 
Representatives whom they have selected and the City shall be entitled to assume that the Suburban 
Representative( s), once selected by the suburban purchasers or chosen pursuant to this Section) 
shall continue in that role, until the City receives information of any such change. 
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Section 8J4. Reservation of Claims Regarding Sttburban Purchase of \Vater From In-City 
Retail Distribution System. 

(a) Nothing in this Agreement shaH prevent the City and any suburban purchaser from providing 
by contract that the City may charge rates which are higher than those which would otherwise be 
proper under this Agreement for water delivered hv the Citv to the snhurban purchaser through 
transmission and distribution lines and mains ln the in-City retail distribution system (i.e., trans
mission mains and distdbution lines located within the City's geographical limits other than those 
which deliver water from Retch Hetchy and local sources to Sunset, University Mound, and Merced 
Manor Reservoirs). Nothing in this Agreement shall be construed to waive or compromise the City's 
claim that it is entitled to charge such higher rates for water delivered through the in-City retail 
distribution system or the suburban purchasers' denial of such claim. Nothing in this Agreement 
shall obligate the City to supply any suburban purchaser with water delivered through the in-City 
retail distribution system. 

(b) Any water delivered by the City to any suburban purchaser through the in-City retail 
distribution system and paid for at rates which are greater than those which would otherwise be 
proper under this Agreement shall he counted as City usage for the purpose of determining the 
ratios used to allocate assets and expenses pursuant to this Agreement. 

The City has, prior to the Term of this Agreement, provided a portion of the water it delivers 
to Daly City through two connections to its in-City retail -distribution system located within the 
City's boundaries. The parties hereto recognize that the Individual Contract between the City and 
Daly City will provide for the continuation of this arrangement under the mutually acceptable terms, 
conditions and limits set forth therein. This Individual Contract will also provide that water delivered 
by the City to Daly City through these two connections shall be billed at the same rates as water 
delivered to the other suburban purchasers. No party hereto will contend that the continuation of 
this arrangement as provided in the City-Daly City Individual Contract is a precedent for or other
wise obligates the City to furnish it water through the in-City retail distribution system or, if water 
is so furnished, to charge for such water only at rates otherwise proper under this Agreement. The 
provisions of the preceding sentence shall apply to Daly City insofar as additional in-City connections, 
or enlargements of the existing meters and services, are concerned. 

Section 8.15. Expenses Chargeable to Indiddual Suburban Purchasers. 

The expenses associated with the following services shall be directly chargeable to and payable 
by the individual suburban purchaser for which the service is rendered and shall not be chargeable 
to the suburban purchasers generally under Article IV: 

(a) installation of meters and service connections; 

(b) relocation of meters and service connections; 

(c) enlargement of meters and servke connections; 

(d) removal of meters and service connections; and 

(e) modification of meters and service connections as requested by an individual suburban 
purchaser, 

Section 8.16. Incorporation of Exhibits. 

Exhibits A through 0, referred to herein, are incorporated in and made a part of this Agreement. 

Section 8.17. Actions and Approvals by the City. 

Whenever City action or approval is required or contemplated by this Agreement, authority to 
act or approve shall be exercised by the SFPUC or its designee, except if such action or approval is 
required by law to be taken or given by the City's Board of Supervisors. 
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Section 8.18. Filing of Notices. 

Within five days after the effective date of this Agreement, the City shall Ble a Notice of 
Exemption, in the form provided for by 14 CaL Admin. Code Section 15062, with the County Clerks 
of the City and County of San Francisco and the Counties of San Mateo, Santa Clara and Alameda. 
If the City fails to file the notices in the time and manner provided for herein, then the Plaintiffs, or 
any of them, are authorized to do so on behalf of the City. In the event any action or proceeding 
is £led against any party to this Agreement attacking the validity of the determination underlying 
the Notice, any other party to this Agreement may be joined as a defendant or respondent therein 
by motion of the party named in the action or proceeding and agrees not to oppose such joinder. 

Section 8.19. Section Headings. 

The marginal headings and titles to the sections and paragraphs of this Agreement are not a 
part of this Agreement and shall have no effect upon the construction or interpretation of any part 
hereof. 
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ARTICLE IX 

IMPLEMENTATION AND SPECIAL PROVISIONS 
AFFECTING CEHTAJN SUBUHBAN PUHCHASEHS 

Section 9.01. General. 

As described in Section 7.02, the CHy previously entered into water supply contracts with each 
of the suburban purchasers, typicalJy for terms of 20 years. The initial terms of the majority of those 
contracts have now expired and, except as provided helcwv, the suburban purchasers will execute 
new water supply contracts with the City concurrently with their approval of this Agreement. These 
Individual Contracts will describe the service areas of each suburban purchaser, identify the size 
and location of connections between the SF\iVD tr:-msmission system and the suburban purchaser's 
distribution system, provide for periodic rendering and payment of bills for water usage, and in some 
instances, contain additional specialized provisions unique to each purchaser and not of general con
cern or applicability. A sample of the Individual Contract to be entered into is attached as Exhibit L. 
The Individual Contracts between the City and the suburban purchasers \VlJl not contain any provi
sions inconsistent \:vith Articles I through VIII of this Agreement, except: ( 1) as provided below in 
this Article; or ( 2) to the extent that such provisions are not in derogation of the rlghts that other 
suburban purchasers have under this Agreement and their Individual Contracts. Any provisions in 
an Individual Contract \Vhich are in violation of this Section shall be void. 

Section 9.02. California Water Service Company. 

The parties recognize that the California VVater Service Company, one of the suburban pur
chasers, is a private, for-profit corporation and, as such, has no claim to co-grantee status under the 
Act, which specifically bars private parties from receiving for resale any water produced by the City's 
Hctch Hetchy system or otherwise subject to the Haker Act. The parties also recognize that the 
California \~Tater Service Company is a member of the Bay Area \Vater Users Association, the entity 
which has coordinated Plaintiffs' maintenance of the action, and that the suburban purchasers have 
insisted upon the inclusion of the California \Vater Service Company as a party to this Agreement 
as a precondition for their own acquiescence hereto. Accordingly, the following provisions shall apply 
to the California Water Service Company, anything to the contrary elsewhere in this Agreement 
notwithstanding: 

(a) The total quantity of water delivered by the City to the California Water Service 
Company shall not in any calendar year exceed 47,400 acre feet, unless through improvements 
in the City's local production facilities in Santa Clara, Alameda, San Mateo, or San Francisco 
Counties, made after August 21, 1961 (the date of the previous contract between the City and 
California Water Service Company) the City develops or has developed additional local sources 
in those counties, in which event the maximum stated herein may be increased by the City, 
upon determination by it of the need by California \iVater Service Company for water service 
in excess of the maximum stated herein. Such an increase shall automatically ins:rease the 
Supply Assurance commitment to the suburban purchasers collectively (including the California 
Water Service Company) by an equivalent amount, but only if it is based on development 
of additional local sources after the effective date of this Agreement. It is agreed that the City 
has no obligation to deliver water to California V\.1ater Service Company in excess of the maximum 
stated herein, except as such maximum may be increased by the City pursuant to this subsection. 
Nothing in this Agreement shall preclude the City from selling water to any county, city, town, 
district, political subdivision, or other public agency for resale to customers within the service 
area of the California \Vater Service Company. The maximum annual quantity set forth in this 
subsection is intended to be a limitation on the total quantity of water that may be allocated to 
California Water Service Company; it is not itself intended to serve as an allocation of water 
under Section 7.02. 
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(b) Nothing in this Agreement shall require or contemplate any delivery of water to Cali
fornia Water Service Company in violation of the Act, which statute imposes certain obligations 
upon the City as a grantee from the United States in regard to the disposal of water and 
electricity from the Hetch Hetchy project. 

(c) Nothing in this Agreement shall alter, amend or modify the Findings of Fact and 
Conclusions of Law and the Judgment dated May 25, 1961, in that certain action entitled City 
and County of San Francisco v. California Woter Service Company in the Superior Court of 
the State of California in and for the County of Marin, No. 23286, as modified by the Quitclaim 
Deed from California Water Service Company to the City dated August 22, 1961. The rights 
and obligations of the City and California Water Service Company under these documents shall 
continue as therein set forth. 

(d) Notwithstanding anything in Section 7.06 to the contrary, California Water Service 
Company shall have the right to assign to a public agency having the power of eminent domain 
all or a portion of the rights of California Water Service Company under any contract between 
it and the City applicable to any individual district of California Water Service Company in 
connection with the acquisition by such public agency of all or a portion of the water system of 
California Water Service Company in such district. In the event of any such assignment of all 
the rights, privileges and obligations of California Water Service Company under such contract, 
California Water Service Company shall be relieved of all further obligations under such contract 
provided that the assignee public agency expressly assumes the obligations of California Water 
Service Company thereunder. In the event of such an assignment of a portion of the rights, 
privileges and obligntions of California Water Service Company under such contract, California 
Water Service Company shall be relieved of such portion of such obligations so assigned there
under provided that the assignee public agency shall expressly assume such obligations so 
assigned to it. 

Section 9.03. City of San Jose and City of Santa Clara. 

The suburban purchasers recognize that the City has in the past provided water to the City of 
San jose ("San jose") and the City of Santa Clara ("Santa Clara") on a temporary and limited basis. 
In light of this fact, certain provisions of tbis Agreement shall be inapplicable to San Jose and Santa 
Clara, in the following respects: 

(a) City of San Jose. The City's last agreement with San Jose expired on June 30, 1982. 
Water delivered to San Jose by the City between July 1, 1982 and July 31, 1983 shall be charged 
by the City and paid for by San Jose at the City's water rates which were in effect prior to July 
31, 1983. From August 1, 1983 through June 30, 1985, the City will furnish water to San Jose 
at tbe same rates as those applicable to other suburban purchasers pursuant to this Agreement. 
On or before July 1, 1985, the City will exercise one of the following options witb respect to its 
continuing water service to San Jose after that date. 

(i) The City may elect to take on San Jose as a permanent customer, subject to minimum 
and maximum water delivery levels to be negotiated between the City and San Jose, provided 
that San Jose's service area and maximum annual usage during tbe balance of the Term of 
this Agreement shall not exceed those shown in Exhibit M. If the City so elects and San Jose 
accepts this offer: ( 1) San Jose will pay for water in accordance with the methodology set 
forth in this Agreement, such rates to be identical to those charged the other suburban 
purchasers; ( 2) water delivered to San Jose shall be included within the Supply Assurance; 
( 3) San Jose will be entitled to a supply guarantee (to be included within the Supply 
Assurance) based on its usage during calendar year 1981 (500,239,9€0 gallons); and ( 4) its 
share of residual water will be determined in accordance with Section 7.02. 

( ii) Alternatively, the City may continue to sell water to San Jose on a temporary and, 
after June 30, 1987, interruptible basis, but at rates identical to those charged other suburban 
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purchasers. If the City continues to provide water to San Jose on a temporary and, after June 
30, 1987, interruptible basis, the amount of water fumished to San Jose shall not be included 
within the Supply Assurance. The City will provide at least two years notice to San Jose 
prior to termination of service, and the water delivered to San Jose after June 30, 1987, shall 
be limited by the City's ability to meet the full needs of all its other water customers (includ
ing in-City residents and other direct City water users). Delivery of water to San Jose may 
be subject to minimum and maximum water delivery levels, which will be negotiated between 
the City and San Jose, provided that San Jose's service area and maximum annual usage 
shall not exceed that set forth in Exhibit M. 

(iii) Finally, the City may elect to terminate its water service to San Jose. If the City 
elects to exercise this option, it shall notify San Jose of its intention to do so no later than 
July 1, 1985, and the termination of service shall occur no earlier than July 1, 1987. 

(b) City of Santa Clara. The City's existing contract with Santa Clara e'"Pires on June 30, 
1984. From July 1, 1984 through June 30, 1985, the City shall furnish water to Santa Clara on the 
same rates as those applicable to other suburban purchasers pursuant to this Agreement. On or 
before July 1, 1985, the City will exercise one of the following options with respect to its continu
ing water service to Santa Clara after that date. 

(i) The City may elect to take on Santa Clara as a permanent customer, subject to 
maAimum and minimum water delivery levels to be negotiated between the City and Santa 
Clara, provided that Santa Clara's service area and maximum annual usage during the balance 
of the Term of this Agreement shall not exceed those shown in Exhibit M. If the City so 
elects and Santa Clara accepts this offer: ( 1) Santa Clara will continue to pay for water 
in accordance with the methodology set forth in this Agreement, such rates to be identical 
to those charged the other suburban purchasers; ( 2) water delivered to Santa Clara shall 
be included within the Supply Assurance; ( 3) Santa Clara will be entitled to a supply 
guarantee (to be included within the Supply Assurance) based on its usage during calendar 
year 1981 ( 633,810,320 gallons); and ( 4) its share of residual water will be determined in 
accordance with Section 7.02. 

( ii) Alternatively, the City may continue to sell water to Santa Clara on a temporary 
and, after June 30, 1987, interruptible basis, but at rates identical to those charged other 
suburban purchasers. If the City continues to provide water to Santa Clara on a temporary 
and, after June 30, 1987, interruptible basis, the amount of water furnished to Santa Clara 
shall not be included within the Supply Assurance. The City will provide at least two 
years nptice to Santa Clara prior to termination of service, and the water delivered to 
Santa Clara after June 30, 1987, shall be limited by the City's ability to meet the full 
needs of all its other water customers (including in-City residents and other direct City 
water users). Delivery of water to Santa Clara may be subject to minimum and maximum 
water delivery levels, which will be negotiated between the City and Santa Clara, provided 
that Santa Clara's service area and maximum annual usage shall not exceed that set forth 
in Exhibit M. 

(iii) Finally, the City may elect to terminate its water service to Santa Clara. If the 
City elects to exercise this option, it shall notify Santa Clara of its intention to do so no 
later than July 1, 1985, and the termination of service shall occur no earlier than July 1, 1987. 

(c) In signing this Agreement, neitl1er San Jose nor Santa Clara waives any of its rights 
to contend, in the event the City does not elect to take it on as a permanent customer in 1987, 
that it is entitled to that status and to be charged rates identical to those charged other suburban 
purchasers under this Agreement, pursuant to the Raker Act or any other federal or state law. In 
signing this Agreement, the City does not waive its right to deny any or all of such contentions. 
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If, as the result of litigation between San Jose and/or Santa Clara, on the one hand, and 
the City, on the other, a court of competent jurisdiction enters a final judgment declaring that 
San Jose and/ or Santa Clara are entitled to become permanent water customers of the City 
and/or compelling the City to provide water to San Jose and/or Santa Clara on a permanent 
basis, water provided to San Jose and Santa Clara thereafter shall he included within the 
Supply Assurance. 

(d) If the City initially elects to sell water to San Jose and/or Santa Clara on a temporary 
and interruptible basis pursuant to subsections (a) ( ii) and/ or (b) ( ii ), supra, it may thereafter 
elect to take on San Jose and/or Santa Clara as permanent customers) pursuant to subsections 
(a)(i) and/or (b)(i), supra, provided that it so elects on or before June 30, 1988. 

Section 9.04. City of Hayward. 

The City and the City of Hayward ("Hayward") entered into a water supply contract on 
February 9, 1962 (the 1962 contract) which provides, inter alia, that the City will supply Hayward 
with all water supplemental to sources and supplies of water owned 6r controlled by Hayward 
as of that date, in sufficient quantity to supply the total water needs of the service area described on 
an exhibit to the 1962 contract "on a permanent basis." 

The intention of the parties is to continue the 1962 contract in effect, as the individual water 
supply contract between the City and Hayward. Accordingly, it shall not be necessary for the 
City and Hayward to enter into a new Individual Contract pursuant to this Article and approval 
of this Agreement by Hayward shall constitute approval of both this Agreement and an Individual 
Contract for purposes of Section 2.01. The 1962 contract will continue to describe the service area of 
Hayward, while rates for water delivered to Hayward during the Term of this Agreement shall be 
governed by Article IV hereof. The 1962 contract will continue in force after the expiration of the 
Term of this Agreement. 

Section 9.05. Estero Municipal Improvement District. 

The City and the Estero Municipal Improvement District ("Estero") entered into a water supply 
contract on August 24, 1961, the term of which continues until August 24, 2011 (the 1961 contract). 
The 1961 contract provides, inter alia, that the City will supply Estero with all water supplemental 
to sources and supplies of water owned or controlled by Estero as of that date, in sufficient quantity 
to supply the total water needs of the service area described on an exhibit to the 1961 contract. 

The intention of the parties is to continue the 1961 contract in effect, as the Individual Contract 
between the City and Estero. Accordingly, it shall not be necessary for the City and Estero to 
enter into a new Individual Contract pursuant to this Article and approval of this Agreement by 
Estero shall constitute approval of both this Agreement and an Individual Contract for purposes 
of Section 2.01. The 1961 Contract shall continue to describe the service area of Estero, rates for 
water delivered to Estero during the Term of this Agreement shall be governed by Article IV 
hereof, and the 1961 contract will continue in force after the expiration of the Term of this Agreement 
for the balance of its Term (i.e., until August 24, 2011). The supply guarantee applicable to Estero 
shall be determined by reference to the 1961 contract, as of the calendar year prior to its expiration 
(i.e., 2010). 

Section 9.06. Alameda County Water District. 

The City and the Alameda County Water District ("Alameda") entered into a water supply 
contract on November 30, 1965, the term of which continues until November 30, 1985 (the 1965 
contract). The 1965 contract provides, inter alia, that the City will supply Alameda with specified 
quantities of water during its term in accordance with a schedule of deliveries, for use in the service 
area described in an exhibit to the 1965 contract. The schedule of deliveries specifies that from 
Fiscal Year 1981/82 until the expiration date of the 1965 contract, the deliveries will range from a 
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mrmmum of 5.36 mgd on a monthly basis to a maximum of 16.08 mgd on a daily basis and that the 
City is not obligated to fm11ish water at an instantaneous rate of delivery (i.e., during a maximum 
hour) at more than 120% of the rate of the 16.08 mgd maximum day rate. 

The parties intend to continue the 1965 contract for the balance of its term (i.e., until November 
30, 1985 ), during which the minimum monthly and maximum daily and hourly deliveries will continue 
as provided in the 1965 contract. The parties also intend to determine Alameda's supply guarantee 
for purposes of Section 7.02 by reference to Alameda's actual water usage during calendar year 1984. 
(Exhibit K-1, which contains an estimate of that usage, will be automatically amended when the 
actual usage data for 1984 become available.) The parties further intend, however, to enter into a new 
water supply contract prior to May 25, 1984 concurrently with their approval of this Agreement, 
which will serve as the Individual Contract for the balance of the Term of this Agreement This new 
contract will contain minimum water delivery levels and may contain maximum water delivery levels, 
as provided in Section 7.07. 

Section 9.07. Dimorrd Public Utility District/City of Daly City. 

The City and the City of Daly City ("Daly City") entered into a water supply contract on 
December 22, 1960, the term of which ended on January 3, 1981. The City and the Dimond Public 
Utility District ("Dimond") entered into a water supply contract on December 1, 1960, the term of 
which continues until November 30, 1985 (the 1960 Dimond contract). Dimond subsequently has 
merged its water distribution system with Daly City. The parties intend to terminate the 1960 Dimond 
contract concurrently with the execution of this Agreement and the approval of a new Individual 
Contract with Daly City with a term of 25 years commencing July 1, 1984. In doing so, however, the 
parties also intend to determine Daly City's supply guarantee for purposes of Section 7.02 by reference 
to Daly City's water usage during calendar year 1981, as provided for by the 1960 Daly City contract, 
and by reference to water usage in the former Dimond service area during calendar year 1984, as 
provided for by the 1960 Dimond contract. The Daly City guarantee for purposes of Section 7.02 
shall be the sum of Daly City's calendar year 1981 usage and the calendar year 1984 usage in the 
former Dimond service area. (Exhibit K-1, which contains actuall981 Daly City usage and an estimate 
of 1984 Dimond usage will be automatically amended when the actual usage data for the Dimond 
service area in 1984 become available.) 

Section 9.08. Coastside County Water District. 

The City and the Coastside County Water District ( "Coastside") entered into a water supply 
contract on January 12, 1971, the term of which continues until January 11,1991 (the 1971 contract). 

The parties intend to terminate the 1971 contract concurrently with the execution of this 
Agreement and the approval of a new Individual Contract with a term of 25 years commencing 
July 1, 1984. The new Individual Contract will modify the 1971 contract in certain respects including 
the following: 

(a) The schedule of estimated deliveries during 1985 and 1990 (7.6 mgd and 10.0 mgd, 
respectively) will be eliminated, and Coastside will receive water from the City pursuant to the 
terms of Sections 7.01, 7.02 and 7.03 of this Agreement 

(b) Coastside's supply assurance for purposes of Section 7.02 will be determined by 
reference to its water usage during calendar year 1981, as provided in Section 7.02 and Exhibit 
K-1 of this Agreement. Water delivered to Coastside will be included within the Supply 
Assurance contained in Section 7.01. 

Section 9.09. Stanford University. 

The parties recognize that The Board of Trustees of The Leland Stanford Junior University 
("Stanford") operates a non-profit university, and purchases water from the City for redistribution to 
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the academic and related facilities and activities of the university and to residents of Stanford, the 
majority of whom are either employed by or students of Stanford. Consistent with its prior contract 
with the City dated August 18, 1960, Stanford agrees that all water furnished by the City shall be 
used by Stanford only for domestic purposes and those directly connected with tbe academic and 
related facilities and activities of Stanford, and no water furnished by the City shall be used in any 
area now or hereafter leased or otherwise used for commercial or industrial purposes. Stanford 
further agrees not to use any water from any source whatsoever not in accordance with the foregoing 
provisions of this Section by substituting therefor water purchased from the City, without obtaining 
the prior written approval of the General Manager of the SFWD. 

Nothing in this Agreement shall preclude the City from selling water to any county, city, town, 
political subdivision or other public agency for resale to Stanford or to customers within the service 
area of Stanford. 

Notwithstanding anything in Section 7.06 to the contrary, Stanford shall have the right to assign 
to a public agency having the power of eminent domain all or a portion of the rights of Stanford 
under this Agreement or the individual contract between it and the City in connection with the 
acquisition by such public agency of all or a portion of Stanford's water system. In the event of any 
such assignment of all the rights, privileges, and obligations of Stanford under such contract, Stanford 
shall be relieved of all further obligations under such contract, provided that the assignee public 
agency expressly assumes Stanford's obligations thereunder. In the event of such an assignment of a 
portion of the rights, privileges, and obligations of Stanford under such conh·act, Stanford shall be 
relieved of such portion of such obligations so assigned thereunder, provided that the assignee public 
agency shall expressly assume such obligations so assigned to it. 

Nothing in this Agreement shall require or contemplate any delivery of water to Stanford in 
violation of the Raker Act, which statute imposes certain obligations upon the City as a grantee from 
the United States in regard to the disposal of water and electricity from the Retch Hetchy project. 

Section 9.10. City of Brisbane, Guadalupe Valley Municipal Improvement District, Town of 
Hillsborough. 

The parties acknowledge that the City has heretofore provided certain quantities of water to 
the City of Brisbane ("Brisbane"), Guadalupe Valley Municipal Improvement District ("Guadalupe") 
and the Town of Hillsborough ("Hillsborough") at specified rates or without charge pursuant to obli
gations arising out of agreements between the predecessors of the City and these parties, which agree
ments are referred to in judicial orders, resolutions of the SFPUC and/or the 1960 contracts between 
the City and Brisbane, Guadalupe and Hillsborough. The parties intend to continue those arrange
ments and accordingly agree as follows: 

(a) Nothing in this Agreement is intended to alter, amend or modify the terms of Resolution 
No. 74-0653 of the SFPUC or the indenture of July 18, 1908 between the Guadalupe Development 
Company and the Spring Valley Water Company. 

(b) Nothing in this Agreement is intended to alter, amend or modify the Findings of Fact 
and Conclusions of Law and Judgment dated May 25, 1961 in that certain action entitled City 
and County of San Francisco v. Town of Hillsborough in the Superior Court of the State of Cali
fornia in and for the County of Marin, No. 23282, as modified by the Satisfaction of Judgment 
filed October 23, 1961 and the Compromise and Release between Hillsborough and the City dated 
Augmt 22, 1961. The rights and obligations of the City of Hillsborough under these documents 
shall continue a• therein set forth. · 

(c) Nothing in this Agreement is intended to affect or prejudice any claims, rights or reme
dies of Guadalupe or of Crocker Estate Company, a corporation, or of Crocker Land Company, 
a corporation, or of the City, or of their successors and assigns, respectively, with respect to or 
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arising out of that certain d~~ed dated ~1av 22. 1~84. frmn Charles Crocker to Spring \'alley \VCJter 
\Vorks, a corporation, recorded 011 May ,24, J.SS4, in Book 37 of Dteds ~1t page 356, P~tl:ords of 
San :Mateo County, California, as amended bv that ce;tain Deed of Exc!J:IJH':<2 of Easements in 
Real Property and Agreement fur Tnde in C~nnec:tion Therewith, datFd Jn1): 2.9, 1954, recorded 
on August 4, 19,54, in Book 2B2S, at page 298, Official Records of said San ]\fa leo County, or \\ith 
respect to or arising out of that certain action invoh·ing tjle validity or enforceability of certain 
prO\·isions of ~aid deed entitled CHu and Countu of San Francisco v. Crocker Estate Company, in 
tbe Superior Court of t.be State of California in and for the County of Marin, !\'o. 23281. 

A pp.roved by Board of Supervisors 

~:~~~ \:o. __ .;_~~-~~---[~· ;-;___ ______ ~--

DATED. /)' 

1 
CITY Al\;?/COUNTY ~- S.~ FHANCJSCO 

By _ _,LL([/4 v1 /(;J----=----
Rudolph Not hen berg. General \1a~er 

of Public Uti1hes 

Approved as to forrn: 

CroncE A.c~·osT 
City ;!., ttorney -\ 

ClTY OF SANTA CLAHA 

By ---A~fL !il~:JJ7~----,. -, I.-
!\'an,e: ~-~=--:. __ ·_. _· _ __. __ _:___~:__..!......___ ____ ---~--~-

Title: _C_,_"+'- .'/' ~,_,~--------
/',uthorized by Ordinance !\o. _ _ ___ ;P.~:.oiution No. _'_i:___.:~ 7_ ___ ~J\1otion 

( Indic:Jte form of action and number if 2i)PHJprjate) 
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SUPPLEt•\ENT TO SETTLEt1ENT AGREEHENT 
MID i1ASTER \VATER SALES CONTRACT 

The parties recognize that a proposed initiative measure 
entitled "Taxation: Initiative Constitutional Amendment" ("the 
initiative") has qualified for the November 1984 California 
General Election. The initiative would revise Article XIIIA of 
the California Constitution and impose new procedural and 
substantive requirements on taxes and fees levied by local 
governments in the State of California. At this juncture, the 
parties do not know whether the initiative will be approved by 
the electorate, how the initiative would be construed by the 
courts if approved, or whether the initiative would be held 
applicable to the Agreement. In light of these uncertainties and 
in order to protect the parties' expectations that they will 
receive the benefits conferred and fulfill the obligations 
created by the Settlement Agreement and Master Water Sales 
Contract ("the Agreement'') as presently written, the parties 
hereby agree as follows: 

1. In the event that a court of competent jurisdiction 
issues a final judgment or order, based on the initiative, which 
prevents the City from receiving from the suburban purchasers the 
fu~l amount of the Adjusted Estimated Suburban Revenue Require
ment which it would otherwise have been or be entitled to receive· 
under the Agreement in any fiscal year, the City may, by sending 
a Notice of Renegotiation to each suburban purchaser, require the 
suburban purchasers to engage promptly in good faith negotiations 
to determine how the Agreement should be modified in order to 
provide the City with the full amount of the suburban revenue 
requirement. The parties hereby declare that it is their mutual 
intent that, in the circumstance described above, the Agreement 
will be modified so as to permit the City to receive the full 
amount of the suburban revenue requirement it would otherwise be 
entitled to receive under the Agreement during any fiscal year 
affected by the judgment or order described above and all years 
thereafter during the Term of the Ag~eement, provided that 
nothing contained herein shall preclude any suburban purchaser or 
the City from exercising any of the rights or options set forth 
in Section 2, below. In determining how the Agreement should be 
reformulated, the parties shall take into consideration any 
portion of the suburban revenue requirement which the City has 
already been prevented Erom receiving by virtue of the judgment 
or order described above. 

The procedure provided for in this section may be invoked 
more than once if successive judicial judgments or orders prevent 
the City from realizing the full amount of the suburban revenue 
requirement it would otherwise be entitled to receive under the 
Agreement. 



In the event that the parties are unable, despite their good 
faith efforts, to agree as to how the Agreement should be modi
fied to achieve the result intended by this section, or i.E a 
voluntary modification of the Agreement is subsequently declared 
invalid or rendered unenforceable by a final judgment or order of 
a court of competent jurisdiction, the City may terminate the 
Agreement and its Individual Contracts with each suburban 
purchaser, in accordance with and subject to the limitations 
contaihed in Section 3. 

2. In the event that the initiative prevents one or more of 
the suburban purchasers from increasing water rates to its or their 
customers sufficiently to cover the increased cost of water 
delivered by the City, and as a result of the initiative it there
fore fails to pay the full amount due the City under its Individual 
Contract based on the City's water rates then in effect, any party 
to the Agreement may, by sending a Notice of Renegotiation to each 
other party, require all parties to engage promptly in good faith 
negotiations to determine what modifications to the Agreement cotlld 
be made to best preserve the expectations of all parties in that 
circumstance. In the event that the parties are unable, despite 
their good faith efforts, to agree on a mutually acceptable course 
of action: 

(a) The suburban purchaser which has been prevented by 
the initiative from increasing its water rates and which has 
failed to pay its full water bill may terminate the Agreement as 
between it and the City, and its Individual Contract with the 
City, provided it has complied with Section 5, below. 

(b) In addition to whatever remedies the City may have 
at law or in equity as against the suburban purchaser which has 
failed, by reason of the initiative, to pay the full amount of its 
water bill, the City may also elect to terminate the Agreement and 
Individual Contract with respect to that suburban purchaser. 
However, the City may not, through the operation of the balancing 
account or otherwise, collect from other suburban purchasers the 
revenue a suburban purchaser was obligated to pay under the 
Agreement and Individual Contract but failed to pay because of the 
initiative. 

(c) If suburban purchasers representing twenty percent 
(20%) or more of water purchased from the City (based on the 
volumes set out in Exhibit K-2) terminate the Agreement and their 
Individual Contracts under Section 2(a), or if the City termi
nates the Agreement and Individual Contracts under Section 2(b) 
with respect to twenty percent of the suburban purchasers (as 
defined above) for nonpayment, then any other suburban purchaser 
may elect, during the fiscal year following the effectiveness oE 
the last of such terminations, to terminate the Agreement as to 
it and its Individual Contract. 
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(d) If suburban purchasers representing twenty percent 
(as defined above) fail to pay a water bill or bills that come 
due during any fiscal year in full, by the end of such year, as a 
result of the initiative, or if one or more suburban purchasers 
have failed, as a result of the initiative, to pay sums due and 
owing the City aggregating 7.5% of the Adjusted Estimated 
Suburban Revenue Requirement for that fiscal year, the City may, 
in addition to terminating the Agreement and Individual Contracts 
as to them, terminate the Agreement and Individual Contracts of 
all suburban purchasers, in accordance with and subject to the 
limitations contained in Section 3. Prior to giving any Notice 
of Termination under this subsection, the City shall allow a 
period of nine months to enable the defaulting suburban 
purchaser(s) or any other suburban purchaser(s) the opportunity 
to cure a default under this subsection; during such nine-month 
period, the City will make reasonable, good faith efforts to 
collect the amount of such default from the defaulting suburban 
purchasers, provided that completion of any collection remedies 
shall not be required in order for the City to give Notice of 
Termination in the event such default has not been cured by the 
end of the nine-month period. 

(e) If the Agreement and/or Indi•;idual Contracts are 
terminated by the City or by any suburban purchaser(s) as to any 
or all suburban purchaser(s), such termination shall not preclude 
the City from pursuing any available remedy at law or in equity 
against any suburban purchaser which has not paid or does not pay 
its water bill or bills, arising out of the period during which 
the Agreement was in effect as to it, in full. 

(f) Nothing contained in this supple1nent, including 
this Section, is intended to or shall be construed to authorize 
or excuse the failure by any suburban purchaser to pay its water 
bill in conformity with its Individual Contract. 

3. If the City is entitled to terminate the Agreement 
and the Individual Contracts as to all suburban purchasers 
urder Section,s 1 or 2 above, it may do so by sending each 
suburban purchaser a Notice of Termfnation. The Notices will 
become effective and the Term of the Agreement and (except as 
provided below) the Individual Contracts will end at the 
conclusion of the fiscal year during which the Notices are sent. 
If the Agreement and Individual Contracts are terminated pursuant 
to this Section, the Agreement and Individual Contracts will have 
no further force and effect thereafter except as ~xpressly 
provided herein. In particular, and without affecting the 
generality expressed in the foregoing sentence, in the event the 
Agreement and Individual Contracts are terminated pursuant to 
this Section:' 

(a) the Stipulations for Dismissal with Prejudice 
provided for in Section 2.02 shall cease to operate as a bar, in 
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the same mnnn~r that the penultimate paragraph of that Section 
provides in the case the Agree1nent were held to b~ invali~; 

(b) the mutual releases provided for in Sections 2.03 
and 8.09 shall remain in effect notwithstanding the termination 
of the Agreement; 

(c) the respective financial rights and obligations of 
the parties regarding water sold during the period the Agreement 
was in effect will continue to be governed by the provisions of 
the Agreement; 

(d) the provisions of Section 5.07(e) will govern the 
disposition of the ending balance in the balancing account at the 
time the Notices of Termination become effective and the Agree
ment's term ends; 

(e) the City shall be released from the obligations 
imposed by Sections 7.01 and 7.02, except for 

(1) obligations to deliver specified quantities 
of water as presently set forth in Exhibit K-1, which shall 
continue, adjusted as provided therein in Footnotes 1 and 4; and 

(2) obligations to supply water which have vested 
during the Agreement's Term pursuant to Section 7.02(b)(3)(4) and 
(5) before the Notices of Termination become effective. 

(3) In lieu of subsections 1 and 2 herein, a sub
urban purchaser may elect to have the City's continuing obliga
tion to supply water based on the quantity of water supplied by 
the City to that purchaser during the calendar year immediately 
prior to the year in which the Notice of Termination is given, 
but in no event shall the total amounts vested for all suburban 
ourchasers under this subparagraph exceed the Supply Assurance . • 

Nothing in this Supplement, including Sections 3 and 3.5, is 
intended or shall be construed to a~thorize the City to abrogate, 
terminate, cancel or otherwise impair the City's existing con
tracts with the Estero Municipal Improvement District ("Estero") 
and the City of Hayward ("Hayward"). Moreover, in the event that 
either Estero or Hayward or both wish to exercise the option to 
terminate provided by Section 2 above, it or they may elect to 
terminate only the Agreement and to maintain their existing 
contracts with the City. 

Nothing in this Supplement, including Sections 3 and 3.5, 
is intended or shall be construed to entitle either San Jose or 
Santa Clara to an individual supply guarantee or vested amount 
of residual water unless they or either of them have become 
permanent customers under Section 9.03. 
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3.5 If the City is entitl~d to terminate the Agreement and 
Individual Contracts oE fewer than all of the suburban purchasers 
under Section 2(b), it muy do so by sending each suburban 
purchaser whose participation in the Agreement and Individual 
Contract the City wishes to terminate a Notice of Termination, 
with copies to the remaining suburban purchasers. The Notice(s) 
will become effective and the Term of the Agreement and the 
Individual Contract(s) will end vis-a-vis the terminated suburban 
purchaser at the conclusion of the fiscal year during which the 
Notices are sent. If. the Agreement and Individual Contract are 
terminated pursuant to tl1is section, the Agreement and Individual 
Contract will have no further force and effect thereafter as 
between the City and the terminated suburban purchaser(s) except 
as expressly provided herein. In particular, and without affect
ing the generality expressed in the foregoing sentence, in the 
event the Agreement and Individual Contract are terminated as to 
any suburban purchaser pursuant to this Section: 

(a) the Stipulation for Dismissal with Prejudice 
provided for in Section 2.02 shall cease to operate as a bar as 
against the terminated suburban purchaser, in the same manner 
that the penultimate paragraph of that Section provides in the 
case the Agreement were held to be invalid; 

(b) the mutual releases provided for in Section 2.03 
and 8.09 shall remain in effect notwithstanding the termination 
of the Agreement; 

(c) the respective financial rights and obligations of 
the City and the terminated suburba11 purchaser(s) regarding water 
sold during thP. period the Agreement and Individual Contract were 
in effect with respect to it will continue to be governed by the 
provisions of the Agreement and Individual Contract; 

(d) there will be no pro rata disposition of. balances 
in the balancing account as between the City and the terminated 
suburban purchaser(s); and 

(e) the City shall be released from the obligations 
imposed by Sections 7.01 and 7.02, except for 

(1) obligations to deliver specified quantities 
of water as presently set forth in Exhibit K-1, which shall 
continue 1 adjusted as provided therein in Footnotes 1 and 4; 

(2) obligations to supply water which have vested 
during the Agreement's Term in favor of the terminated suburban 
purchaser(s) pursuant to Section 7.02(b){3)(4) and {5) before the 
Notices of Termination become effective; 

( 3) in lieu of Subsections 1 and 2 herein, a 
terminated suburban purchaser(s) may elect to have the City's 
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continuing obligation to supply wate~ based on the quantity of 
wate~ supplied by the City to the te~minated suhu~ban pu~chasec 
ducing the calenda~ yeac immediately pcior to the year in which 
the Notice of Termination is giv~n; 

( 4} no terminated suburban pu~chase~ shall 
receive a supply gua~antee unde~ this pa~agraph which, when added 
to the vested supply guarantees of the suburban purchase~s unde~ 
the Agreement o~ this Supplement causes the agg~egate of the 
individual supply guarantees to exceed the Supply Assu~ance; and 

(5} the Supply Assurance as regards the 
remaining, non-terminated suburban purchase~{s} shall be reduced, 
upon termination of the Agreement and Individual Contract as to 
one or more suburban purchasers under this Supplement, by the 
amount of the individual supply guarantee vested under this 
subsection of this Supplement, of the terminated suburban 
purchaser(s). 

4. If a suburban purchaser is entitled to terminate the 
Agreement unde~ Section 2, it may do so by sending the City and 
each of the other subu~ban pu~chase~s a Notice of Te~mination. 
The Notice will become effective and the Te~m of the Agreement as 
to it and its Individual Contract will end at the conclusion of 
the fiscal year during which the Notice is sent. If the Agree
ment and Individual Contract are terminated pursuant to this 
Section, the Agreement and Individual Contract will have no 
further fo~ce or effect the~eafter with respect to the City and 
that suburban purchaser except as expressly provided he~ein. In 
pa~ticular, and without affecting the generality exp~essed in the 
fo~egoing sentence, in the event the Agreement and Individual 
Contract a~e terminated pursuant to this Section: 

(a) the Stipulation fo~ Dismissal with ?rejudice 
provided for in Section 2.02 shall cease to operate as a bar, in 
the same manner that the penultimate paragraph of that Section 
provides in the case the Agreement were held to be invalid, 
except with respect to any suburban purchaser which elects to 
terminate the Agreement and/or its individual Contract under 
Section 2 (a), above;, 

{b) the mutual ~eleases provided for in Sections 2.03 
and 8.09 shall remain in efEect notwithstanding the te~mination 
of the Agreement; 

(c) the res~ective financial rights and ohligations of 
the parties regarding water sold during the period the Agreement 
was in effect will continue to be governed by the provisions of 
the Agreement; 

(d) there will be no pro rata dispositions of balances 
in the balancing account upon individual terminations, provided 
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that if all suburban purchasers elect to terminate, then the 
ending balance will he disposed of pursuant to Section 5.07(e); 

(e) the City shall be released from the obligations 
imposed by Sections 7.01 and 7.02 as to the terminating suburb'ln 
purchasers except as provided in Section 3(e) of this Supplement, 
which provisions will apply to the terminating suburban pur
chaser. The Supply Assurance shall be reduced, upon termination 
of the Agreement and Individual Contract as to one or more 
suburban purchasers under this Supplement, by the amount of the 
individual supply guarantee(s) vested under Section 3(e) of this 
Supplement of the terminating suburban purchaser(s). 

5. If a court holds that the initiative requires the City 
to obtain the approval of two-thirds of its voters in order to 
increase water rates to the suburban purchasers under the 
Agreement, the City shall not be entitled to terminate the 
Agreement under this Supplement unless and until it has submitted 
a measure increasing suburban water rates to the voters of San 
Francisco and the voters have failed to approve it. However, the 
City shall not be disentitled from exercising any remedy set 
forth herein by reason of th~ failure of the voters to approve 
any measure, submitted as a result of a court order. If the City 
voluntarily and without the compulsion of a court order submits a 
measure increasing water rates for suburban purchasers to the 
voters oE the City and such measure is not approved by the 
requisite vote, then the City shall have all the rights, remedies 
and options provided in Section l of. this Supplement. 

A suburban purchaser shall not be entitled to terminate the 
Agreement and/or its Individual Contract under Section 2(a) of 
this Supplement unless and until it has submitted to its voters a 
measure increasing its water rates and those voters have failed 
to approve it by the requisite vote. 

6. The parties intend that the termination of the 
Agreement as to fewer than all of the suburban purchasers shall 
not affect the econ~nic relationships of. those which remain 
parties (i.e.·, to either increase or decrease the average unit 
cost oE water to the remaining suburban purchasers). Therefore, 
if, as a result of e·i ther the City or any suburban purchaser 
exercising the options provided for in Section 2(a) and/or 2(b) 
above, the Agreement and Individual Contracts are terminated as 
between the City and fewer than all of the suburban purchasers, 
the final suburban revenue requirements for each year thereafter 
shall be adjusted in a manner so as to achieve this intent in the 
light of the termination. The City will, no later than three 
months after the beginning of the first fiscal year in which 
fewer than all the suburban purchasers remain as parties to the 
Agreement, notify the remaining suburban purchasers of the manner 
in which it intends to adjust the final suburban revenue require
ment to achieve this intent. If one or more of the remaining 
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suburban purchasers believe that the method rcoposecl by the City 
does not fairly achieve this intPnt, it or they may require the 
City to engage promptly in good faith negotiations to determine 
how the revenue requirement shoulcl be adjusted and, if necessacy, 
the Agreement (including any Exhibit thereto) amended. If the 
pacties are unable to agcee, any party may, not later than six 
months aftec the beginning of such fiscal year, submit the mattec 
to mandatory, binding arbitration pursuant to Section 8.02 of the 
Agreement. 

If no Demand for Arbitcation is served within this six month 
period, the City's proposed adjustment to prospective final 
suburban revenue requirements shall be deemed to have been 
accepted by the remaining suburban purchasers. 

If, subsequent to such fiscal year, the Agreement and, if 
applicable, Individual Contracts with respect to adnitional 
suburban purchasers are terminated pursuant to Section 2(a) and/ 
or 2(b) above, the procedures specified in this Section shall 
again become applicable. 

Nothing contained in this Section shall affect, modify or 
limit the rights and options of the parties under Section 2(c) or 
(d), above. 

7. Nothing in this Supplement is intended or shall be con-
stcued as an admission or concession by the parties ·to it that 
the initiative would apply to or affect the Agreement or the 
setting or collection of water rates by local governments. 

8. In the event of the occurrence of circumstances which 
would make the specific provisions of this Supplement operative, 
and if, in such event, there is a conflict between the specific 
provisions of this SuppleJnent and the Agreement, the specific 
provisions of this Supplement shall control. 

9. If, as a result of renegotiations provided for above, 
the Agreement· is to be amended, the ·•effectiveness of the amend
ment shall be determined in accordance with Section 3.03 of the 
Agreement. 

10. Execution of this Supplement may be accomplished by 
execution of separate counterparts by each signatory. The 
separate executed counterparts, taken together, shall constitute 
a single agreement. When the Agre~ment, as supplemented, becom~s 
effective the City shall provide all suburban purchasers with a 

~----------- ----~~~------------ ----------------~---- ---·-------~---~---------------
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count2r9art ociginal of this Sup?l~~~nt si9r1~d on behalf oE the 
City. 

IN WITL~ESS ~'1/HER.EOF 1 the parti'2S h~c.:::'co ha'T:::: executr::d this 
Suppl~rn2nt, to beco~e efE~cti·J~ upon the efEectiv~ness of th~ 
Settl~ment Agc~ement, by their duly authorized r.:::pcesentativ~s. 

DATED! 

Authocized by Public Utilities 
Commission Resolution No. 84·-0.270 

~':1 ~~ 
Ado0·c,-~c] May _..L '; , 1984. 

" ---,-

Ap9CG'l~~ by Board of Supervisors 
Ordinance No. 320--37 

DATED: 

CITY AND COU~TY Of 
SAN F''\~.NCISCO 

By ;/i(/!L 
R •yJ 0-l E \J o-t--c-h_e_n-,b F:': r q 

G~neral Man~ger oE 
?ubli..c Utiliti<?s 

fl.p9roved by &/?!i.,rn-~,n:JuJ 
of the City Council 

I 
U::..'T£_ 

Adopted: Vun-e. S ' 1984. 
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APPENDIX C 

South Bay \\later Recycling Contract 
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AGREEMENT 
FOR 

OPERATION AND MAINTENANCE 
OF 

RECYCLED WATER DISTRIBUTION FACILITIES 
BETWEEN CITY OF SAN JOSE 

AND 
CITY OF SANTA CLARA 

This agreement ("Agreement ") is made and entered into on this 171' day of 

4"''" ·! , 1997 ("Effective Date"), between the City of San Jose, as 
' 

Administering Agency of the Publicly Owned Treatment Works (POTW) now called the 

San Jose/Santa Clara Water Pollution Control Plant (WPCP) hereinafter referred to as 

the "Wholesaler" and the City of Santa Clara, a chartered municipal corporation of the 

State of California, hereinafter referred to as "City". Wholesaler and City may be 

referred to herein individually as a "Party" or collectively as the "Parties" or "Parties to 

this Agreement." 

RECITALS 

WHEREAS: 

A Wholesaler and City are Parties to an agreement entitled a Sewage Treatment 

Plant Agreement dated May 6. 1959, Master Agreements for Wastewater 

Treatment dated on or about March 1, 1983, First Amendments to Master 

Agreement for Wastewater Treatment"), dated on or about December 17, 1985, 

and a Second Amendment to Master Agreement for Wastewater Treatment 

dated on or about November 21, 1995 (collectively "Prior Agreement"), defining 

rights and responsibilities concerning a Publicly Owned Treatment Wmks 

(POTW) now called the San Jose/Santa Clara Water Pollution Control Plant 

(WPCP); and 

B. Wholesaler has certain authority as the Administering Agency under the Prior 

Agreement and as such is entitled to all powers common both to the City of 

San Jose and the City of Santa Clara; and 
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c. On October 20, I 993 , the San Francisco Bay Regional Water Quality Control 

Board re-issued and revised the WPCP regulatory permit to authorize 

development of a 21 million gallon per day (mg) nonpotable recycling project 

("Project"); and 

D. The entities that discharge wastewater through the WPCP, includ.lng Wholesaler 

and City are supporting the development and construction of the Project, and 

have previously agreed to share in the capital and operation and maintenance 

costs of the Project;and 

E. Wholesaler and City are parties to an agreement entitled "South Bay Water 

Recycling Program Wholesaler - Retailer Agreement for Supply of Recycled 

Water between the City of San Jose and the City of Santa Clara " dated June 

13, 1995 ("Retailer Agreement"); and 

F. Wholesaler and City are parties to an agreement entitled "Agreement for 

Engineering, Construction and Construction Services by and between the City of 

Santa Clara and the City of San Jose for Implementation of Portions of the South 

Bay Water Recycling Program," dated May 24, I 995 ("Construction Agreement"); 

and 

G. Wholesaler and City are parties to an agreement entitled "Agreement for Sale of 

Recycled Water Distribution System between the City of San Jose and City of 

Santa Clara", dated February 6, 1996 ("Sale Agreement"); and 

H. Wholesaler and City desire for City to perform the necessary operation and 

maintenance services on the facilities of the recycled water distribution system 

which are located within City's boundaries. 

AGREEMENT PROVISIONS 

For and in consideration of the mutual promises and covenants herein contained, the 

Parties hereto agree as follows: 

37977 _ 4.DOC 

2 
City of Santa Clara 



ARTICLE A. INTRODUCTORY PROVISIONS 

1. Term -The initial term of this Agreement shall commence on approval of 

the 0 & M Manual by City, as set forth in Article B, Section 1 below, and 

shall continue through June 30, 1998. 

2. Renewal- This Agreement shall be automatically renewed annually, upon 

submission and approval by the Parties of City's annual 0 & M Workplan, 

as set forth in Article D, Section 2 below. This Agreement shall 

automatically terminate at the end of the last Fiscal Year (June 30th) for 

which a City 0 & M Workplan is approved, if City's 0 & M Workplan for 

the following Fiscal Year has not been approved by both Parties. 

3. Termination - This Agreement may be terminated for convenience by 

either Party upon six months written advance notice to the other Party. 

This Agreement may be terminated at any other time as mutually agreed 

to by the Parties. This Agreement may be terminated by either Party in 

the event of default by the other Party, pursuant to Article F, Section 9 

below. 

ARTICLE B. SCOPE OF SERVICES TO BE PROVIDED BY CITY 

1. Performance Standards - City shall operate and maintain all recycled 

water pipelines and fixed equipment, including valves, pumps, reservoirs, 

sampling points, Wholesaler-owned meters, and related appurtenances, 

located within City and originating from the WPCP and terminating at the 

downstream side of curb stop or water valve at customer retail meter 

("Distribution Facilities") in a professional manner and in compliance with 

applicable permits, laws, regulations, and the 0 & M Manual, so as to 

continue the availability of recycled water to the City's customers, within 

the system protocols, including possible flow reductions. "O&M Manual" 

shall mean the Operations and Maintenance Manual, which will include 

guidelines for operating and maintaining the Distribution Facilities, and is 

to be prepared and updated from time to time by Wholesaler and 

reviewed and approved by City prior to performance of services by City. 
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2. Staffing - City shall be responsible for providing emergency on-call 

services 7 days per week, 24 hours per day with personnel trained in the 

routine and/or repetitive repair and replacement activities necessary to 

maintain the Distribution Facilities in good operating condition, including 

all activities required or recommended by any equipment manufacturer; all 

activities required to ensure compliance with regulatory requirements, 

except as specifically assigned to Wholesaler under this Agreement; and 

all activities approved by Wholesaler and City to maximize the useful life 

of the Distribution Facilities. 

3. Service Area - Boundaries of area for 0 & M services to be provided 

under this Agreement are set forth in EXHIBIT A which is attached hereto 

and incorporated by reference herein. 

4. Response Procedure - City shall respond effectively to field problems 

and complaints in a manner consistent with the City's established 

response procedures for City's potable water service. 

5. Basic Services -City shall provide the following as "Basic Services": 
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a. Operation and Maintenance of Distribution Facilities, in accordance 
with the Performance Standards set forth in Article B, Section 1 above, 
including but not limited to provision of all chemicals. contract services 
and replacement parts; and other consumables used directly for 
operation and maintenance activities and disposal of all waste matter, 
including construction spoils, waste chemicals and lubricants, 
contaminated water, etc. generated as a result of operation and 
maintenance activities. 

b. Security and inspection of Distribution Facilities. 

c. Ongoing data entry for a computerized maintenance management 
system, on hardware and software provided by the Wholesaler. 

d. Locating mains and services, including underground service alert 
locating and marking. 

e. Coordinate work with Wholesaler and other operation and 
maintenance service providers. 
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f. Maintain operation and maintenance records, including time and cost 
accounts. 

g. Maintain inventory of capital equipment involving Wholesaler funds. 

h. Maintain as-built drawings of Distribution Facilities and periodically 
provide updated drawings to Wholesaler. 

i. Monitoring and enforcement activities relating to customer use of 
recycled water, during the hours of the standard workshift for City's 
potable water system, including: any routine inspections required 
under Title 22 of the California Administrative Code; reconnaissance 
and policing to prevent overspray and cross connections and to protect 
aesthetics; and review and inspection of customer facility plan and 
specifications. 

6. Emergency Services - City shall provide such non-routine and/or non

repetitive activities required for operational continuity, safety and 

performance generally due to a failure, or to avert a failure of, the 

Distribution Facilities, caused by an event which occurs beyond the 

control of City. ("Emergency Repair and Replacement Services");provided, 

howeVer, that City shall not be required to incur costs to perform 

Emergency Repair and Replacement Services beyond the amount 

contained in City's approved 0 & M Workplan. City shall give immediate 

verbal notice to Wholesaler of any emergency situation that occurs 

between 8:00 a.m. - 4:30 p.m. weekdays, and shall call the Wholesaler's 

Emergency Operator, after hours, weekends, and holidays, with follow-up 

written confirmation by personal delivery or fax on the same day verbal 

notice is given, or on the next business day if verbal notice is not given 

during business hours. City shall only perform Emergency Repair and 

Replacement Activities prior to notifying Wholesaler, when necessary to 

protect health, safety or property or for the continued delivery of recycled 

water to the Retailer's customer(s). City shall provide Wholesaler with a 

written report detailing any Emergency Repair and Replacement Services 

by the end of the next business day following commencement of such 

Emergency Repair and Replacement Services. 

7. Supplemental Services City shall provide, the following as 

"Supplemental Services", upon request by Wholesaler and agreement by 
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the Parties as to the compensation to be paid for such Supplemental 

Service through inclusion in the 0 & M Workplan : 

a. Recycled water sampling and analysis. 

b. Supervision and inspection of work done by Wholesaler's contractor. 

c. Written cost estimates for capital improvements. 

d. Operation and maintenance of ground water monitoring well(s) that are 
part of the SBWRP. 

e. Periodic test and inspection of on-site facilities. 

f. Cathodic protection testing and maintenance. 

g. Customer retrofit plans and new plan review and approval, and 
inspections. 

8. Coordination of Services- City shall at all times maintain communication 

with Wholesaler and other 0 & M service providers. City shall notify 

Wholesaler at least 48 hours in advance of any planned operations and 

miantenance activity which will sustantially reduce the delivery of recycled 

water. 

ARTICLE C. WHOLESALER RESPONSIBILITIES 

1. Operational and Administrative Responsibilities -Wholesaler shall be 

responsible for operation and maintenance of all Project facilities except 

Distribution Facilities, including coordination of operations and 

maintenance distribution facilities located outside City by other service 

providers, in a professional manner and in compliance with applicable 

permits, laws, regulations, and the 0 & M Manual, so as to continue the 

availability of recycled water to the City's customers, within the system 

protocols, including possible flow reductions.; coordination with Treatment 

Plant Advisory Committee and San Jose City Council; except as 

specifically delegated to City herein, regulatory compliance, including 

compliance with Water Reclamation Blanket Permit; emergency 
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operations management; and dispatch functions, when necessitated by 

abnormal operating conditions of the Distribution Facilities. 

2. External Payments-. Wholesaler shall be responsible for the supply of 

power to Distribution Facilities and shall directly pay all gas and electric 

bills incurred in operation of Distribution Facilities. Wholesaler shall also 

be responsible for payment of all costs and fees imposed by state or 

county regulatory agencies related to testing, sampling, plan review, 

inspection, monitoring and permit compliance, and for direct payment to 

any subcontractors that are contracted directly by the Wholesaler. 

3. Notice of Service Reduction - Wholesaler shall notify City at least forty 

eight (48) hours in advance of any Wholesaler planned operations and 

maintenance activity which will substantially reduce delivery of recycled 

water. 

ARTICLE D. COMPENSATION 

1. For the purpose of determining compensation under this Article D, the 

following definitions shall apply: 
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(a) "Administrative Overhead" shall mean costs incurred by City to 

provide administrative support for work performed pursuant to this 

Agreement. Administrative Overhead may include office supplies 

and equipment such as computers and printers, and photocopying 

services. 

(b) "Direct Labor" shall mean wages paid by City to a City employee 

for work performed pursuant to this Agreement, based on hours 

worked, exclusive of retirement and other benefits. 

(c) "Direct Labor Overhead" shall mean compensation paid by City to 

a City employee, for work performed pursuant to this Agreement, 

other than wages, including but not limited to paid holidays, 

vacation and sick leave pay, retirement, life insurance, and medical 

insurance. 
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(d) "Direct Supplies" shall mean all chemicals and other consumables 

used directly for 0 & M activities. 

2. Annual Workplan -On or before March 1 of each year during the term of 

this Agreement, City shall submit a written annual workplan (''0 & M 

Workplan") to Wholesaler for approval. The 0 & M Workplan shall 

describe the resources that City plans to utilize during the succeeding 

fiscal year for the performance of work required under this Agreement, 

including any Supplemental Services that c·1ty anticipates providing. The 

0 & M Workplan shall include City's budgetary estimate for Basic Services 

to be performed by City pursuant to this Agreement in the succeeding 

fiscal year. In addition, the 0 & M Workplan shall include a budgetary 

contingency for Emergency Repair and Replacement Services to be 

performed by City pursuant to this Agreement in the succeeding fiscal 

year, and a budgetary estimate for any Supplemental Services which City 

proposes to perform in the succeeding fiscal year. City's budgetary 

estimates shall be prepared using a format and level of detail to be agreed 

upon· by the parties which will allow the budgetary estimates to be 

incorporated into the annual WPCP operating budget. The 0 & M 

Workplan, shall be considered and approved by Wholesaler as part of the 

annual WPCP operating budget process. Any modifications made during 

the budget process by Wholesaler to the budgetary estimates provided in 

the 0 & M Workplan shall be subject to approval by both parties. 

3. Mid-Year Plan Adjustments- In the event that City or Wholesaler should 

determine that mid-year amendment ·of City's 0 & M Workplan is 

necessary to add Supplemental Services not included in City's approved 

0 & M Workplan, or to increase the funding for Emergency Repair and 

Replacement Services, either City or Wholesaler may propose a mid-year 

Workplan adjustment, which shall be considered as part of the mid-year 

WPCP operating budget adjustment process. 

4 Compensation for Basic and Supplemental Services - Compensation 

for Basic Services and Supplemental Services payments shall be based 

on City's 0 & M Workplan, as approved by Wholesaler, for such services. 
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5. Compensation for Emergency Repair and Replacement Services -

Wholesaler shall pay City for Emergency Repair and Replacement 

Services, based on the actual cost incurred by City to perform Emergency 

Repair and Replacement Services, including City's Direct Labor Cost, 

Direct Labor Overhead, Direct Supplies, and Administrative Overhead, up 

to total amount set forth in City's approved Workplan for such Emergency 

Repair and Replacement Services. 

6. Payment - Payment for Basic Services, Supplemental Services, and 

Emergency Repair and Replacement Services for the current fiscal year 

(July 1 through June 30) shall be made in two equal installments, 

September 1 and January 1. The City shall present invoices at least thirty 

(30) days prior to the date payment is due. The invoices shall indicate 

separately the compensation for Basic Services and Supplemental 

Services. Wholesaler shall make payment to City in the amount of the 

invoice by the due date or within forty five (45) days of receipt of the 

invoice, whichever is later. The format of the invoice shall be as mutually 

agreed upon by both Parties 

7. Payment Adjustment - At the time that the January 1 invoice is 

submitted, as indicated in Article D.3. above, City shall provide 

Wholesaler with a statement regarding the amount actually expended by 

City for provision of Basic Services, Supplemental Services and 

Emergency Repair and Replacement Services in accordance with this 

Agreement during the preceding fiscal year. The statement shall itemize 

the amounts expended by City for Direct Labor, Direct Labor Overhead, 

Direct Supplies and Administrative Overhead in the preceding fiscal year. 

Administrative Overhead shall not exceed sixteen percent (16%) of Direct 

Labor. In the event that the total of City's expenditures for Direct Labor, 

Direct Labor Overhead, Direct Supplies and Administrative Overhead are 

less than the sum of all payments made by Wholesaler to City pursuant to 

this Agreement during the preceding fiscal year, Wholesaler shall be 

entitled to a credit on the next payment to be made to City under this 

Agreement, in the amount of the excess of total payments over costs. 
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8. Audits and Access- Wholesaler shall have the right to conduct an audit 

and evaluation of the City's operations and maintenance performance, 

including operations, activities, and records. City agrees to fully 

cooperate with any such audit. Wholesaler may employ consultants at the 

Wholesaler's expense to assist City in the audit. City shall give 

Wholesaler access to the Distribution Facilities and its records at all 

reasonable times with reasonable notice. 

ARTICLE F. GENERAL PROVISIONS 

1. Ownership - Wholesaler shall be the sole owner of the Distribution 

Facilities and Wholesaler shall be responsible for any damage or 

destruction caused by or to the Distribution Facilities, except for damage 

or destruction caused by City's failure to operate and maintain the 

Distribution Facilities as required under this Agreement. Customer meters 

may be owned by City or customer and Wholesaler shall have no 

responsibility for any damage or destruction caused by or to meters. On

site facilities shall be owned by the recycled water customer. 

2. Use of Streets, Easements and Rights of Way- Wholesaler shall have a 

perpetual non-exclusive easement in City streets, easements and rights of 

way for operation and maintenance of the Distribution Facilities within City 

limits, without payment ofany fee or charge to City, except as set forth in 

this Agreement. City shall have the perpetual non-exclusive right to use 

any easements and rights of way acquired by Wholesaler for operation of 

the Distribution Facilities, to the extent permitted under the terms of the 

acquisition, for such uses as do not conflict with operation and 

maintenance of the Distribution Facilities. This provision shall survive the 

termination of this Agreement. 

3. Relocation of Facilities - Except for Distribution Facilities located within 

easements or rights of way owned by Wholesaler, if City determines that 

modification of City owned or operated improvements which are located in 

City streets, easements or rights of way prior to the installation of the 

Distribution Facilites, necessitate the relocation of the Distribution 

Facilities, Wholesaler shall relocate the Distribution Facilities to a suitable 
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location at Wholesaler's cost and expense. In the event that Wholesaler 

modification of Distribution Facilities in Wholesaler owned easements or 

rights of way necessitate the relocation of the City facilities located in such 

easements or rights of way, City shall relocate such facilities to a suitable 

location at City's cost and expense. Each Party shall notify the other 

Party as soon as the need for a relocation of facilities is identified, 

Relocation shall occur within eighteen ( 18) months of receiving written 

4. Licenses and Permits - Licenses or permits, including encroachment 

permits, necessary for operation and maintenance of the Distribution 

Facilities within the 0 & M Area, may be held in the name of either or both 

Parties, with the understanding that each Party shall be entitled to 

exercise any right provided to either of the Parties under the permit or 

license to the extent necessary to perform its obligations under this 

Agreement. Any work within the City of Milpitas requires an 

encroachment permit and construction permit from City. Wholesaler shall 

be responsible for payment of all costs or fees associated with any such 

licenses or permits. 

5. Indemnification - Wholesaler shall hold City, its City Council, officers, 

agents and employees, free and harmless from any and all costs, liability, 

damages or health-related claims arising out of any act or omission to act, 

including any negligent act, by Wholesaler, its officers, agents or 

employees arising out of the Wholesaler's performance of its obligations 

under this Agreement. City shall hold Wholesaler, its officers, agents and 

employees, free and harmless from any and all cost liability, damages or 

health-related claims arising out of any act or omission to act, including 

any negligent act, by City, its officers, agents or employees arising out of 

the City's performance of its obligations under this Agreement. Nothing 

contained herein shall be construed, however, as a waiver of any 

immunities or defenses that either party may have under applicable 

provisions of the California Tort Claims Act (Government code Section 

810 et seq.) 

6. Insurance - Each of the Parties is self insured. Each Party agrees to 

provide the other with a certificate of self insurance, confirming that its self 
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7. 

Insurance program provides coverage equivalent to the insurance 

requirements set forth in Exhibit B, which is attached hereto and 

incorporated by reference herein. 

Means of Communication - Wholesaler and City shall conduct 

communications through the most appropriate means. Wholesaler and 

City shall maintain means of communication among the following: 

telephone, facsimile machine, electronic mail, computer network, two-way 

radio, cellular telephone, and pagers. 

8. Notices - All notices or other writings in this Agreement provided to be 

given or made or sent, or which may be given or made or sent, by either 

Party to the other, shall be deemed to have been given or made or sent 

when made in writing and deposited in the United States mail, registered, 

or certified, postage prepaid, and addressed as follows: 

Wholesaler: Director, Environmental Services Department 

SJ/SC Water Pollution Control Plant 

City 

700 Los Esteros Road 

San Jose, California 95134 

telephone number: (408)945-5300 

fax number: (408)9945-5442 

Director Water and Sewer Util'lties 

City of Santa Clara 

1500 Warburton Ave. 

Santa Clara CA. 95050 

telephone number: (408)984-3183 

fax number: (408)247 -0784 

The address to which any notice or other writing may be given or made or 

sent to either Party may be changed upon written notice given by such 

Party as above provided. 

9. Reasonable Cooperation - If any third party claim is made against either 

or both Parties relating in any way to the receipt, distribution or use of 
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recycled water hereunder, each Party agrees to provide reasonable 

cooperation to the other Party under the circumstances in the defense of 

such claims in any proceeding, including without limitation, arbitration, 

judicial proceedings or administrative proceedings. 

10. Default - In addition to all other rights and remedies that either Party may 

have in the event of a default under this Agreement, the non defaulting 

Party may provide a written notice of default to the defaulting Party, 

specifying the nature of the default and demanding that the default be 

corrected as soon as reasonably practicable. If the default cannot 

reasonably be corrected within thirty (30) days of the date of the notice, 

the defaulting party shall be responsible for commencing the correction 

and providing the non-defaulting party with a schedule for completing the 

correction within thirty (30) days of the date of the notice . If a material 

default is not corrected within thirty (30) days of the date of a notice of 

default, or a schedule for correction is not provided within said thirty (30) 

day period and correction is not completed within such additional 

reasonable time as may be set forth in the schedule provided by the 

defaulting Party, the nondefaulting Party may, at its sole option, in 

addition to any and all other remedies it may have in law or equity, 

terminate this Agreement immediately by providing written notice of 

termination to the defaulting Party; provided, however, City shall be 

compensated for all services provided and all costs incurred hereunder as 

of such termination date. 

11. Force Majeure - The Parties shall be excused from strict performance 

hereunder, to the extent that performance is impeded or prevented by 

occurrence of force majeure, which shall be deemed to include, without 

limitation, act of God, acts of local, federal or state government in either its 

sovereign or contractual capacity, fire, flood, earthquake, epidemic, war, 

labor disputes, and any other similar cause beyond the control of the 

responsible Party . 

12. Dispute Resolution - Any controversies between Parties regarding the 

construction or application of this Agreement, and claims arising out of 

this Agreement or its breach, shall be submitted to mediation within 30 
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· days of the written request of one Party after the service of that request 

on the other Party. The Parties may agree on one mediator. If they 

cannot agree on one mediator, the Party demanding mediation shall 

request that the Superior Court of Santa Clara County appoint a mediator. 

The mediation meeting shall not exceed one day (eight hours). The 

Parties may agree to extend the time allowed for mediation under this 

Agreement. The costs of mediation shall be borne by the Parties equally. 

Mediation under this section is a condition precedent to filing an action in 

any court. 

13. Waiver of Rights- Any waiver at any time by either Party of its rights with 

respect to a default or any other matter arising in connection with this 

Agreement shall not be deemed to be a waiver with respect to any other 

default or matter. None of the covenants or agreements contained in this 

Agreement can be waived except by the written consent of the waiving 

Party. 

14. Severability - If any one or more of the covenants or terms and 

conditions set forth in this Agreement on the part of either Wholesaler or 

City, or both of them, to be performed should be contrary to any provision 

of law or contrary to the policy of law to such extent as to be 

unenforceable in any court of competent jurisdiction, then such 

covenant(s), and/or terms and conditions, shall be deemed to be null and 

void and shall be deemed separable from the remaining covenant(s) 

and/or terms and conditions and shall in no way affect the validity of this 

Agreement. 

15. Paragraph Headings - Paragraph headings in this Agreement are for 

convenience only and are not to be construed as a part of this Agreement 

or in any way limiting or amplifying the provisions hereof. 

16. Successors and Assigns - Subject to the provisions of the succeeding 

Section 16 hereof, this Agreement and all the covenants, terms and 

conditions herein contained shall inure to the benefit of and be binding 

upon the successors and assigns of the Parties. 
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17. Assignment - No assignment or transfer by either Party of this 

Agreement or any part hereof, or of any rights or obligations hereunder or 

interest herein, shall be valid unless approved by the other Party, which 

approval each Party agrees shall not be unreasonably withheld. The 

foregoing provisions of this Section 16 to the contrary notwithstanding, no 

consent shall be required on an assignment to a public agency with the 

power of eminent domain; provided, such public agency expressly 

assumes the obligations of this Agreement and provided, further, that if 

said public agency assumes only a portion of the obligations of this 

Agreement, City shall remain obligated for the remainder of such 

obligation. The City shall provide written notification to the Wholesaler of 

such assignment. 

18. Governing Law and Venue- This Agreement shall be governed, 

construed and enforced in accordance with the laws of the State of 

California. In the event that suit shall be brought by either Party to this 

Agreement, the Parties agree that venue shall be exclusively in the state 

courts of the County of Santa Clara, or where otherwise appropriate, 

exclusively in the United States District court, Northern District, San Jose, 

California. 

19. Integrated Agreement - There are no understandings or agreements 

between the parties as to matters covered by this Agreement except as 

herein expressly stated. 
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The Parties acknowledge and accept the terms and conditions of this Agreement as 

evidenced by the following signatures of their duly authorized representatives. It is the 

intent of the Parties that this Agreement shall become operative on the Effective Date. 

CITY OF SAN JOSE, CALIFORNIA 

APPROVED AS TO FORM: 

MOLLIE J DENT 
Senior Deputy City Attorney 

CITY OF SAN JOSE, a municipal 
corporation 

By 
'R.,-,E""G'"'I"'N"'A'V'.17K'. W"""l L'L"IA"M"Src----
City Manager 

CITY OF SANTA CLARA, CALIFORNIA 

r20VED AS TO FORM 

ROLAND D. P 
As~ant City A 

ATTEST: 

~ BOCCIGNDNE 
ity Clerk 
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JENNIFER SPARACINO 
City Manager 
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WHOLESALER -CITY AGREEMENT 
FOR 

OPERATION AND MAINTENANCE 
OF 

RECYCLED WATER DISTRIBUTION FACILITIES 

BETWEEN CITY OF SAN JOSE 
AND 

CITY OF SANTA CLARA 

EXHIBIT A 

DISTRIBUTION FACILITIES BOUNDARIES FOR CITY'S O&M AREA 
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APPENDIX D 

Two different methods were used to determine the potential \Vater den1and for the project. Data 
used in the two different n1ethods included both proposed project square footage and Ivlonster ParkL\l 

\Vater consumption data. The I'vlonster Parkrl\I water consumption data was provided from the time 
period September 4, 2007 to November 1, 2007 and included 4 game days. 

1) fvionstcr ParkTRJ data was used to estimate water demand with an adjustrnent made for 
differences in seating capacities between the two stadiutns. 

2) \\later demand was estimated for individual operations at the proposed stadiums and the water 
dcnund associated with event attendees. The water dernand for the individual operations were 
estimated using factors contained in City of Santa Clara Ordinance Number 1482 and the 
square footage of the specific operation, except for cooling towers where an estinuted water 
demand was provided by the applicant. Monster Parkf11 data "\Vas used to develop a per seat 
"\Vater estimate for gan1e days and non-NFL events. The per seat water estimate was tnultiplied 
by the estimated attendance. 

In the pages that follow the data is presented in a tabular form. Tables 1 is water meter data of 
:rvionster ParkTi\! provided by the applicants. Tables 2 and 3 are the calculations of the average and 
maxin1um baseline \Vater demand for the proposed Project. 

Table 4a thru 4c sbo"\V the calculation of the water demand for the proposed project based on both 
proposed square footage and :tvionster ParkTl\1 baseline. 

Table Sa thru Sc show the calculation of the potable water detnand for the proposed Project using 
both the tnaxitnum baseline water demand frotn :tvionster ParkTM data and individual water demand 
calculations for specific operations. The individual water detnand calculations for specific operations arc 
found in Table 7 of this Appendix. Tables Sa thru Sc asswne recycled water is utilized for turf irrigation, 
landscape irrigation, cooling to\ver(s), and flushing toilet and urinals. 

Table 6a thru 6c show the calculation of total water detnand for the proposed Project using only 
lvionster ParkT\l data. The data was adjusted for the difference in seating capacity between the two 
stadimns. No other adjustments to the data were made. 
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APPENDIX D 

Calculation of\Vater Demand 

Table 1: Daily Water Consumption for Monster Park TM 

(Based on Monster Park™ Data only) 

Meter No. 1 Meter No.2 Average 
Meter 1 & 2 

Date Time Meter Meter Meter Meter Consumption 
Daily 

Type of Consumption 
Reading Difference Reading Difference (HCF/da) 

Consumption 

(HCF) (HCF) (HCF) (HCF) (HCF/da) 

9/4/2007 8:00AM 563689 0 193147 0 0 0 N/A 

9/9/2007 8:00AM 564021 332 193652 505 837 167 Average Daily Consumption (no game) 

9/11/2007 .. 8:00AM .. 564242 :. .•. · 221 . i 193976 1 ·. 324 545 
.. · 

273 Average GameDayConsumption 9/10/07 . 

9/29/2007 8:00AM 565135 893 195630 1654 2547 142 Average Dally Consumption (no game) 

10/1/2007 .. S:OOAM. 565332 197 .· 195955 ·. 325 .. 522 261 Average' Game Day Consumption 9/30/07 

10/6/2007 8:00AM 565356 24 196438 483 507 101 Average Daily Consumption (no game) 

10/8/2007 8:00AM. . 565778 422 196788, . 350 • 772 386 Average Game Day Consumption 10/07/08 

10/27/2007 8:00AM 566510 732 198129 1341 2073 109 Average Daily Consumption {no game) 

10/29/2007 8:00AM 566692 .... I 182 ..• ·· 198428 > 299. 481 .:' 241 • AVerage Game Day (::onsul)lption 10/29/07 

11/1/2007 8:00AM 566818 126 198621 193 319 106 Average Daily Consumption (no game) 

Table 2: Average Water Consumption for Monster Park'"' 
(Based on Monster Park Data only) 

Average Water Consumption on Average Water Consumption Difference Between Average Water 
Non- Game Day (HCF/da) on Game Day (HCF/da) Consumption (HCF/da) 

125 290 165 

Table 3: Water Consumption Baseline for Monster ParkTM 
(Based on Monster Park Data only) 

Maximum Average Game Day Minimum Daily Consumption Additional Maximum Water Consumption 
Consumption (HCF/da) (HCF/da) on Game Day (HCF/da) 

386 101 285 
. 
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Table 4: Total Annual Water Demand (Based on Monster Park Data and Proposed Sq. Ft.) 

· .. 

Total Water Demand (GPCD) 
. . . . .. 

3.0 

Daily Water Demand for proposed 
Square Footage 

Water Demand for proposed 
Square Footage 

md') 
Additional Maximum Water 

Demand on Game Day 

Daily Water Demand for proposed 
Square Footage 

(baseline demand') 

Total Annual Water. Demand 
.· . (ga/yr) ·. 

51,289,704 

N/A 121,770 

285 212,881 

N/A 121,770 

285 212,881 

N/A 121,770 

HCF/ 
Acre-FV year 

·.· Year .· . 

68,569 157.4 

70,207 3 

70,207 3 

Tables 4a- 4c represent the estimated water demand for the proposed 
stadium annually using existing Monster Park data and proposed square footage. 
This data is an estimate and was calculated based on the Proposed Stadium 
criteria for proposed per capita (per seat). This table also assumes that no 
reclaimed water is used. 

37,500 20 4,709,541 6,296 14 

68,500 I 22 I 7,248,447 I 9,690 I 22 

323 39,331,716 52,583 121 

*Baseline demand is the water demand for office space, retail space, landscape, turf and cooling towers, that is estimated to occur at the stadium regardless of NFL games or Non*NFL events. 
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Tabl~ 1 5: Annual Potable Water Demand for Proposed Stadium 
Based on Monster Park Data and Prooosed S . Ft.l 

. ~-
.. Total Water Demand (GPCD) 

3.0 

Additional Maximum Water 
Demand on Event Day 

Additional Maximum Water 
Demand on Game Day 

(per Monster Park) 

Daily Water Demand for 
proposed Square Footage 

(baseline demand•) 

Total Annual Water Demand HCFI 
(Qa/vrl · . · Year 

8,345,835 11,158 

N/A I 4,116 

285 212,881 

N/A I 4,116 

285 212,881 70,207 

N/A 4,116 

Tables 5a - 5c represent the estimated water demand for the proposed 
stadrum annually using existing Monster Park data and proposed square 
footage. This data is an estimate and was calculated based on the Proposed 

Acre-Fti year Stadium criteria for proposed per capita (per seat). This table represents the total 

25.6 
potable water Demand and assumes that reclaimed water is used for cooling 
towers, landscape, and turf (natural/artificial). 

37,500 20 2,356,452 3,150 7.2 

3.0 

68,500 22 4,660,050 6,230 14.3 

3.0 

323 1,329,333 1,777 4.1 

* Basellne demand is the water demand for office space, retail space, landscape, turf and cooling towers, that is estimated to occur at the stadium regardless of NFL games or Non-NFL events. 
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Table 6: Annual Water Demand for Proposed Stadium 
{based on Monster Park data only) 

Total Average Water Demand 
. (GPCD). .·· 

3.0 

Monster Park Daily Water 
Demand (baseline demand') 

Maximum Water 
Day 

Monster Park Daily Water 
Demand (baseline demand') 

Total Annual Water Demand 
.· . (ga/yr) 

41,011,478 

125 I 93,610 

285 212,881 

125 93,610 

285 212,881 

125 93,610 

HCF/ 
Year 

54,828 

70,207 

Tables 6a -6c represent the estimated water demand for the proposed 
stadium annually using existing Monster Park data. This data is an estimate 

Acre-Ft/ year and was calculated based on the Proposed Stadium criteria for proposed per 

125.9 
capita (per seat). 

37,500 20 4,146,351 5,543 12.7 

3.0 

68,500 22 6,628,938 8,862 20.3 
3.0 

323 30,236,190 40,423 92.8 

* Baseline demand is the water demand for office space, retail space, landscape, turf and cooling towers, that is estimated to occur at the stadium regardless of NFL games or Non-NFL events. 
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Table 7: Baseline- Daily Estimated Water Demand for Proposed Stadium using Square Footage 

Total Water Demand Annually 44,44b,Ubo.~ 1Jb.4 o8,4UI tJoth 

Total Polable Waler Demand Annually 1 ,502, 187.8 4.6 2,008 Potable 
Total Recycled Water Demand Annually 42,943,869.0 131.8 57,399 Recycled 
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Project 

Mission College Masler Plan 

Intel SC-14 

Harvest Properties 

3250 Scott Blvd 

Marina Playa/BRE 

Valley Fair 

Santa Clara SC-IV Data 
Center 

BAREC 

Sobrato/Lawson Lane 

Verba Buena/Irvine 

Yahoo 

18 Shea/UL 

Kaiser Hospital 

900 Kiely Blvd 

Sabra to 

EOP 

Cognac Great America 

Intel SC-12b Regency 

2875 Lakeside Drive 

Applied Materials 

Kohl/Santa Clara Square 

Hewlett Packard 

2585 El Camino Real 

Prepared 2/4/2009 

Address 
3000 Mission College (cy 2005-2009) 

3000 Mission College (cy 2010-2014) 

3000 Mission College (cy 2015-2025) 

2200 Mission College 

2600-2800 San Tomas/2400 
Condensa Street 
3250 Scott 

1331-1333 Lawrence Exp 

2855 Stevens Creek Blvd 

535-555 Reed Street 

90 Winchester Blvd 

2200 Lawson Lane 

5351 Great American Prkwy 
5010 Old Ironsides 

1655 Scott 

3800 Homestead Road 

900 Kiely Blvd 

4301/4551 Great America Prkwy 

2620-2727 Augustine 

5402 Great American Prkwy 

2350 Mission College 

2875 Lakeside Dr 

3333 Scott Blvd 

3610-3700 El Camino Real 

5301 Stevens Creek 

2585 El Camino Real 

Number Units 

528,000 sq. ft. 

400,000 sq. ft. 

1,950,000 sq.tt. 

215,000 sq. ft. 

277 du 

63 du 

678,000 sq. ft. 

312,000 sq. ft. 

165 du 

110 du 

516,000 sq. ft. 

911,000 sq. ft. 

3,000,000 sq. ft. 

132 du 

130,000 sq. ft. 

542 du 

270 du 

5 acres 
1,043,000 sq. ft. 

1,925,000 sq. ft. 

278,000 sq. ft. 

300,000 sq. ft. 

6,000 sq. ft. 

170 du 

840,000 sq. ft. 

490 du 

171,000 sq. n. 

APPENDIX E 

Use 

institutional 

office 

office 

office 
MF 
SF 

retail 

R&D 

MF 
SF 

office 

office 
office 

MF 
office 

MFD 
SFD 

open 

office 

office 

office/R&D 

office 

retail 

MF 
office/R&D 

MF 
retail 

Water 
Demand 

Rate 
uniUday 

varies 

0.17 

0.17 

0.17 

196.7 

295.1 

0.081 

0.17 

196.7 

295.1 

0.17 

0.17 

0.17 

196.7 

0.17 

196.7 

295.1 

35,248 

0.17 

0.17 

0.17 

0.17 

0.11 

196.7 

0.17 

196.7 

0.11 

727,500 I sq. ft. I office/R&D 0.17 

60 I du MF 196.7 

3,307 I sq. ft. retail 0.11 

Water 
Demand 

gallons/year 

112,635,811 

24,820,000 

120,997,500 

13,340,750 

19,887,354 

6,785,825 

20,045,070 

19,359,600 

11,846,258 

11,848,265 

32,017,800 

56,527,550 

186,150,000 

9,477,006 

8,066,500 

38,913,161 

29,082,105 

64,327,600 

64,718,150 

119,446,250 

17,249,900 

18,615,000 

240,900 

12,205,235 

52,122,000 

35,179.795 

6,865,650 

45,141,375 

4,307,730 

132,776 

"0 ~ 
0 ID 

1... rtl <1:1 >. 
2E,_-;:; 
ltl ClJ (.) Q) 

:E: Cl ~~ 

345.7 

76.2 

371.3 

40.9 

61.0 

20.8 

61.5 

59.4 

36.4 

36.4 

98.3 

173.5 

571.3 

29.1 

24.8 

119.4 

89.2 

197.4 

198.6 

366.6 

52.9 

57.1 

0.7 

37.5 

160.0 

108.0 

21.1 

138.5 

13.2 

0.4 

Projected water demand for projects not considered in the 2005 UWlviP 
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45.7 

24.4 
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0.2 

2.0 

14.9 

0.0 

110.6 

13.7 

0.0 
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30.7 
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4.0 

5.8 
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2.3 

4.0 
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30.5 

346.9 

-13.8 

68.0 

61.5 

59.2 

70.7 

83.4 

173.5 

460.7 

15.4 

24.8 

283.6 

167.9 
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51.1 

34.5 
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3.7 
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yes 
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yes 

no 

yes 

yes 

no 

no 

no 

no 
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1 years 

1 ~5 years 
6-16 years 

unk 
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1-3 years 

1-3 years 

1-3 years 

1-4 years 

1-5 years 
1-5 years 

1 year 

2-3 years 

2-5 years 

2-5 years 

3-5 years 

3-7 years 

5 years 

5-10 years 

5-10 years 

7-10 years 
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2009 

2014 

2025 

2011 

2011 

2011 

2011 

2011 

2012 

2013 

2013 

2011 

2013 

2013 

2013 

2015 

2018 

2018 

2018 

10 years I 2018 

10-15 
years 2018 I 2023 


