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AGENDA ITEM #.  	 E3.4   
AGENDA REPORT 

City of 
Santa Clara 

Date: 	February 7, 2017 

To: 	City Manager for Council Action 

From: 	Assistant City Manager 
Interim City Attorney 

Subject: Follow up on Item 19.B from January 24, 2017 City Council Meeting — Ordinance to 
Require Retention of Food and Building Service Employees 

EXECUTIVE SUMMARY 

On January 24, 2017, the City Council directed staff to place an item on the February 7, 2017 City 
Council agenda regarding a proposed ordinance requiring the retention of food and building 
service employees under certain circumstances. Council requested that staff prepare an analysis 
and conduct community outreach, including the Chamber of Commerce and the business 
community. 

The City Attorney's Office has started its legal research and analysis focusing on similar policies 
and ordinances in other jurisdictions in California to determine how the City's ordinance may be 
crafted within the framework of existing State and Federal laws. Upon completion of the legal 
research, a draft ordinance will be prepared along the general parameters outlined in the January 
24, 2017 request from Mayor Gillmor and Vice Mayor Caserta (attached). 

Concurrently, staff has begun preliminary outreach efforts by contacting the Chamber of 
Commerce to advise them of the Council's interest to consider a worker retention ordinance. 
Over the next few weeks, the City Manager's office in conjunction with the City Attorney's office 
will be soliciting community feedback from those that may be impacted by the provisions of a 
worker retention ordinance such that their input may be included in a final draft ordinance for 
Council consideration. 

The time period required for the preparation of an ordinance and the completion of outreach 
efforts prior to Council consideration will occur over the next 30 day period. The City Manager's 
office and City Attorney's office will return to the Council with a joint memo on March 7, 2017 with 
an analysis of legal considerations; a summary of outreach efforts; and a proposed pass to print 
ordinance action. 

ADVANTAGES AND DISADVANTAGES OF ISSUE 

City staff and the City Attorney's Office will more fully review the issue and provide a complete 
analysis together with outreach prior to future Council consideration. 

ECONOMIC/FISCAL IMPACT 

There are no fiscal impacts associated with the recommended action other than administrative 
time and expense. 

If 



Assistant City Manager 
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Interim City Manager 

Brian Doyle 
Interim City Attorney 
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RECOMMENDATION 

That the Council direct the City Attorney to prepare a Worker Retention Ordinance and direct the 
City Manager to conduct community outreach on the proposed ordinance for pass to print 
consideration by the City Council on March 7, 2017. 

Documents Related to this Report: Item 19.B — January 24, 2017 City Council agenda 
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City of 
Santa Clara 

AGENDA ITEM #: 

AGENDA REPORT 

Date: 	January 24, 2017 

To: 	City Council for Action 

From: 	Mayor Lisa M. Gillmor and Vice Mayor Dominic J. Caserta 

Subject: Set February 7, 2017 as a Date to Consider an Ordinance to Add Chapter 9.60 

(food and Building Service Worker Retention") to Title 9 (Public Peace, Morals and 

Welfare") of "The Code of the City of Santa Clara, California" to Require Retention of 

Food and Building Service Employees Under Certain Circumstances. 

EXECUTIVE SUMMARY 

In an effort to ensure that all Food and Building Service workers are treated fairly and reasonably 

and to encourage the quality of life for workers in these industries in the City of Santa Clara, It is 

being requested that the City Council consider an ordinance to add Chapter 9.60 to Title 9 of the 

City Code, in an effort to encourage worker retention in these industries. 

It is requested that the City Council set February 7, 2017 as a date to consider an Ordinance to 

amend Title 9 of the City Code to require retention of food and building service employees under 

certain circumstances. 

ADVANTAGES AND DISADVANTAGES OF ISSUE 

It is an advantage to increase worker retention among the City's Food and Building Service 

employees. There are no disadvantages. 

ECONOMIC/FISCAL IMPACT 

There is no fiscal impact associated with the recommended action. 

RECOMMENDATION 

That the Council set February 7, 2017 as a date to consider an Ordinance to Add Chapter 9.60 

("Food and Building Service Worker Retention") to Title 9 (Public Peace, Morals and Welfare") of 

"The Code of the City of Santa Clara, California" to Require Retention of Food and Building 

Service Employees Under Certain Circumstances. 

vAktitiwk 

Lisa M. Gillmor 
	 Dominic J. Caserta 

Mayor 
	 Vice Mayor 

Documents Related to this Repott 
1) Draft Ordinance 



ORDINANCE NO. 	 

AN ORDINANCE OF THE CITY OF SANTA CLARA, 
CALIFORNIA, TO ADD CHAPTER 9.60 ("FOOD AND 
BUILDING SERVICE WORKER RETENTION") TO 
TITLE 9 ("PUBLIC PEACE, MORALS AND WELFARE") 
OF "THE CODE OF THE CITY OF SANTA CLARA, 
CALIFORNIA" TO REQUIRE RETENTION OF FOOD 
AND BUILDING SERVICE EMPLOYEES UNDER 
CERTAIN CIRCUMSTANCES 

BE IT ORDAINED BY THE CITY OF SANTA CLARA AS FOLLOWS: 

WHEREAS, 

WHEREAS, 

WHEREAS, 

NOW THEREFORE, BE IT FURTHER ORDAINED 13Y THE CITY OF SANTA CLARA 

AS FOLLOWS: 

SECTION I:  That Chapter 9.60 (entitleck , $,TOokahd Building Service Worker Retention") is 

, 

added to Title 9 (entitled "Public Pettee;,114 -aras and Welfare") of "The Code of the City of Santa 

Clara, California" ("SCCC") t6 read at f&lows 

"Chapter 9.60 

FOOD OZDBEVERAGE SERVICE WORKER RETENTION 

Sections: 
9.60,010, 
9.60. 140 
9 60 030 	kemedies. 
9:60.040  ' 	Exemption. 

, 

9.60.010 	Definitions. 

For purposes of this section, the following terms shall have the following meanings: 

Notification and retention. 
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(a) "Building service" means work performed in connection with the care or 

maintenance of an existing building and includes, but is not limited to, work performed by 

guards and janitors. 

(b) "Building service contract" means a contract let by any covered entity for the 

furnishing of building services, and includes any subcontracts for such services. 

(c) "Building service contractor" means any person who enters into'labiiilding.service 

contract, including any subcontractor. 

(d) "Building service employee" means any person employed as a building service 

employee by a building services contractor or covered entity wlati ha been regularly assigned to 

an office or entertainment/convention venue on a full Or„Ipartliipo' basis for at least ninety (90) 

days immediately preceding any transition in employiri" en& subject to this section except for 

persons who are managerial, s -upervisory 01::-.6biifidentia1 employees, and persons regularly 

scheduled to work fewer than eight (8) houitli'e -rAVeek at a building. 
t" 

(e) "Covered entity" Means, Wiy. person who hires or retains a food service contractor 

for the provision of food serviceS an office or entertainment/convention venue within the City, 

or the City if it hires Or retains a food service contractor for an entertainment/convention venue, 

or any person :Who hires `Or retains a building service contractor for the provision of building 

services a-,t anvffice or entertainment/convention venue within the City. 

"Thitertaiiunent/convention venue" means a stadium, concert hall, club, 

conVotion center, or like venue with a total capacity of at least 8,000 that hosts conceits, shows, 

conventions, or sporting events on a non-continuous basis. 

(g) 
	

"Food service" means the on-site preparation, serving and clean-up of food or 

beverages to persons. 
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, 

"Person" means,  ., 	 •  xlchVidual, proprietorship, partnership, joint venture, 

management. 

(1) 

(h) 	"Food service contract" means a contract for the furnishing of food services, and 

includes any subcontracts for such services. 

(i) 
	

"Food service contractor" means any person who hires or retains at least ten (10) 

food service employees in order to provide thod services to a covered entity pursuant to a food 

service contract, including any subcontractor. 

"Food service employee" means any person who has been regukirly st4SsOled by a 
_ 

food service contractor to provide on-site food services to a covered entity On ,a full or part-time 

basis for at least 90 days immediately preceding any transition in .exnpkOn'6nt subject to this 
• ,, 

section, except for persons who are managerial, supervisory,c6i, confidential employees, and 
, 

persons regularly scheduled to work fewer than eight hoilyS per Meek. 

(k) 
• ,„; 	 • 

"Office" means any commercial or in tittational office space owned or managed 

'• 

by a covered entity in a single building or in contiguo\ns buildings under common ownership or 

corporation, limited liability companY, trust, association, or other entity that may employ persons 

or enter into service ContActS but it does not include the City, the State of California, and the 

federal goverrinfent or :Imycother governmental entity. 

(m) ''.:.4,.k.Stiheontractor" means any person who is not an employee who enters into a 

••• 	. • eontra:et.toth,a food service or building service contractor to assist the contractor in performing a 

foo(NeAtice or building service contract. 

(n) "Successor contractor" means (1) any person that has entered into a food service 

contract or building service contract to provide services to a covered entity that are substantially 

similar to those provided by such covered entity prior to contracting out the services Or those 
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The successor contractor shall ensure that a notice to food service or building 

provided to such covered entity under a terminated food service or building service contract, or 

(2) a covered entity, if the covered entity provides such services following the termination of a 

food service or building service contract. 

9.60.020 	Notification and retention. 

(a) 	No less than fifteen (15) calendar days before terminating any food:.serVice or 

building service contract, or contracting out services previously performed by the CoVered .entity, 

a covered entity shall request, and the current food service or building See...contraetor or the 

covered entity if it provides the services, shall provide to the succes4br .e.$)briractor, if one has 

been named, and the covered entity if different, a full and agettrateliSt containing the name, 

home address and telephone number, date of hire, and jOb'OitegO0 of each food service worker 

or building service employee employed by the currentfOod service or building service contractor 

or by covered entity at the site or sites covered-llyille.lood service or building service contract 

that will be terminated or let, as applicable. ,  

(b) 	The successor concfraOtol,01 retain for a 90-day transition employment period 

all food service or building s9.:viCe eMpioyees that were employed by the terminated food service 
.„,. 

or building service cqrtractor i,,or by the covered entity if the covered entity has contracted out 

the services. During the 90-day transition period, the successor contractor shall not substantially 

change a,food;servict or building service employee's work shift or work location. 

servibe *Mployees is posted setting forth the rights provided under this section and which 

includes a copy of any list provided pursuant to paragraph (a) of this subdivision with the home 

addresses and phone numbers redacted, and that such notice is also provided to the food service 

or building service employees' collective bargaining representative, if any. The notice and list 
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shall be posted in the same location and manner that other statutorily required notices to 

employees are posted at the affected sites. 

(d) If at any time the successor contractor determines that fewer food service or building 

service employees are required to perform services than had been performing such services 

under the terminated food service or building services contract, the successor contrattshall 

retain the food service or building service employees by seniority within kb ' -classrneation; 

provided, that during such 90-day transition period, the successor contracior ishali . maintain a 

preferential hiring list of those food service or building service ei_naliyeis iot retained at the 

sites who shall be given aright of first refusal to any jobs withinflipit-Aassifications that become 

available during that period. 

(e) Except as provided in paragraph 4 of thiS .-sectibn, during such 90-day period, the 

successor contractor shall not discharge withont.eattse a food service or building service 

employee retained pursuant to this section, 
„ 

(f) At the end of the 90-daygranSition period, the successor contractor shall complete a 

written performance evaluation-fori.each food service or building service employee retained 

, 

pursuant to this secti6n. , 11 ibOd service or building service employee's performance during 

such 90-day pe,tiod is satisfactory, the successor contractor shall offer such food service or 

building serVic0'eniPloyee continued employment under the terms and conditions established by 

the sUceessot contractor. 

	

9.604 	Remedies. 

	

(a) 	A food .service or building service employee who has been discharged or not 

retained in violation of this section, or the collective bargaining agent of the employee, may 

bring an action in any superior court of the State of California having jurisdiction over the 
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successor contractor. Upon finding a violation of this chapter, the court shall award back pay, 

including the value of benefits, for each day during which the violation occurred and continues to 

occur. If the court determines that the successor contractor's violations were willful, it shall order 

treble back pay and reinstatement. The amount of back pay shall be calculated as the greater of 

either of the following: 

(1) The average regular rate of pay received by the employe duying the last 

three years of the employee's employment in the same occupation classifibatipn . MUltiplied by 

the average hours worked during the last three years of the .employeecmplpyrnent. 

(2) The final regular rate of pay received ,hyA'the,.. employee at the time of 

termination of the predecessor food service or building S'ofi '6...c4ntract multiplied by the number 

of hours usually worked by the employee. 

(3) 
	

The court may order a :.,priAhnudary or permanent injunction to stop the 

continued violation of this chapter. 

(4) 	If the empfoyee• th'e prevailing party in the legal action, the court shall 

award the employee or colleetivafgaining agent reasonable attorney's fees and costs as part of 

the costs recoverable,( 

9.60.040 	,INemption".. 

(. 

The proVisions of this section may be waived in whole or in part in a bona fide collective 

bargaining agreement, provided that such waiver is set forth in writing in clear and unmistakable 

SECTION 2;  Savings clause.  The changes provided for in this ordinance shall not affect any 

offense or act committed or done or any penalty or forfeiture incurred or any right established or 

accruing before the effective date of this ordinance; nor shall it affect any prosecution, suit or 
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proceeding pending or any judgment rendered prior to the effective date of this ordinance. All 

fee schedules shall remain in force until superseded by the fee schedules adopted by the City 

Council, 

SECTION 3: Constitutionality, severability.  If any section, subsection, sentence, clause, phrase, 

or word of this ordinance is for any reason held by a court of competent jurisdittfohAo be 

unconstitutional or invalid for any reason, such decision shall not affect the ValiditY of the 

remaining portions of the ordinance. The City Council hereby declares that jtiyould -  have passed 

this ordinance and each section, subsection, sentence, clause, ph:Mse,' .. diicl word thereof, 

irrespective of the fact that any one or more section(s), subseaktonks), sentence(s), clause(s), 

phrase(s), or word(s) be declared invalid. 

SECTION 4: Effective date.  This ordinance sha11444 effect thirty (30) days after its final 

adoption; however, prior to its final adoption Wshalll be published in accordance with the 

requirements of Section 808 and 812 of "Tli,C14fter of the City of Santa Clam, California." 

PASSED FOR THE PURPOSE OF J'XJBLICATION this 	day of 	, 2017, by 
, 

the following vote: 

AYES: COON6moRs: 

COUNCILORS:  

COUNCILORS: 

COUNCILORS: 

ATTEST: 
ROD DIRIDON, JR. 
CITY CLERK 
CITY OF SANTA CLARA 
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